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Clifford Chance

Clifford Chance is the first fully integrated global law firm, with 35 offices in 25 countries. The firm provides unified legal solutions to the
world’s leading financial institutions and multinational businesses. It has pan-European domestic capability, in-depth US law resources
and market-leading practices in Asia, Latin America and the Middle East. Clifford Chance provides legal advice on complex cross-
border transactions, common and civil law. The firm gives practical tailored solutions to clients based on a thorough understanding of
their business needs.

For both local and cross-border issues our Employment Practice offers unrivalled expertise. Clients ranging from global businesses to
small enterprises have come to trust and rely on the experience of our dedicated employment teams.

Day-to-day experience of dealing with a broad range of sectors, cases and employment issues puts us in a strong position to advise
on developments in employment law, their implications and the practical steps needed to address these. We also work closely with
our market-leading Employee Benefits and Pensions groups who advise on all areas of employee benefits, pensions, share schemes
and related tax issues.

Informed, confidential advice is provided on the full range of employment and benefits law and best practice including:
B Tribunal litigation (such as unfair dismissal and discrimination claims)

High Court litigation (such as enforcement of restrictive covenants and dealing with claims for unpaid bonuses)
Alternative dispute resolution (mediation and arbitration)

Drafting and negotiating employment contracts, consultancy and secondment arrangements
Discrimination and equal opportunities issues

Appointment and termination of senior executives

Redundancies and collective dismissals

Employment aspects of mergers and acquisitions

Outsourcing of services, both domestically and internationally

European Works Councils, domestic works councils and workers consultation

Trade unions, collective disputes and industrial action

The application of TUPE and the Acquired Rights Directive

Protecting confidential information

Health and safety

Whistleblowing

European legislation and its implications for employers

Work permits and other immigration issues

Preparation and negotiation of social plans

The Brussels office has direct access to the Commission Directorate responsible and can enter into dialogue with the Commission on
behalf of clients.
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Introduction

INntroduction

The purpose of this guide
This guide is designed to provide an
overview of employment law in each of
the 27 member states of the European
Union (“EU”). It has been limited to a
general description of the areas of
employment law in each Member State
that are of most interest:

B how employees are engaged
and dismissed;

B the costs associated with employment;

B the rights of employees at the end of
the period of employment.

Despite the complexity of modern
employment law, there are some general
principles common to Member States
arising from the impact of EU Directives
on the domestic law of each of the
countries. A good illustration of this is the
Acquired Rights Directive, which protects
employees in the event of the acquisition
of businesses and economic entities, and
the legislation this has given rise to in
Member States. Harmonisation is
increased by the fact that, in the
interpretation and application of law
based on EU Directives, the decisions of
the Court of Justice of the European
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Union guide domestic Courts and
Tribunals in each state.

However, whilst common principles are
evident, so too is a surprising degree of
diversity. This is perhaps most noticeable
in the cases of the United Kingdom and
Ireland but is also apparent in the other
EU Member States.

The pace of development both in terms
of EU and domestic employment law
continues unabated. For these reasons
this publication cannot serve as a
substitute for current and necessarily
detailed advice on particular employment
law problems which may arise, but it is
hoped that it will provide a valuable and
informative outline of the relevant law in
the countries covered for our clients.

Unless the context otherwise requires,
references in this publication to the
masculine include the feminine, and
references to “European Union” and
“EU”, where the context requires, include
references to “European Community” and
“EC”. References to the “European
Economic Area” and the “EEA” are
references to the European Union and
Iceland, Norway and Liechtenstein.

This publication is designed to provide a
general summary of EU countries’
approaches to employment related law as
at 1 January 2013 (unless otherwise
stated). It does not purport to be
comprehensive or to render legal advice
and consequently no responsibility can be
accepted for loss occasioned to any
person acting or refraining from acting as a
result of any statement in this publication.

Further information

We also have the following additional
guides: an International Guide to
Employment (covering Australia, China,
Dubai, Hong Kong, India, Japan,
Russia, Singapore, Turkey, the UAE and
the US), Employment Law in the United
Kingdom, Employee Share Plans in the
United Kingdom and Employee Share
Plans in Europe and the United States.

Our regular newsletters are designed to
keep you up-to-date with new
developments in the world of
employment law. If you would like to join
our distribution list please contact Tania
Stevenson (Tania.Stevenson@
cliffordchance.com) or your usual
Clifford Chance contact.
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Austria

Austria

1. Introduction

Whilst there is no single statute governing
all aspects of individual and collective
employment law, the most important
areas of Austrian labour law are codified
in a wealth of detailed statutes and
regulations. These provisions seek
primarily to protect the rights of
employees. There are four main sources
of Austrian labour law: legislation,
collective agreements, work agreements
and individual employment contracts.
Statutory provisions are normally for the
benefit of the employee and therefore
collective agreements, works agreements
or individual employment contracts must
not contain terms less advantageous to
employees. However, the “favourableness
principle” (Gunstigkeitsprinzip) allows
amendments to be made to agreements
at a lower level, provided that they are
beneficial to the employee. The primary
piece of legislation in this area is the
Labour Constitution Act 1974

(ArbVG - Arbeitsverfassungsgesetz).

The low incidence of industrial disputes in
Austria is the direct result of harmonious
relations between Government, employers
and trade unions, built on a social
partnership between employers’ and
employees’ representative organisations.
The frequent use of collective bargaining
as a method of resolving disputes has
played a fundamental role in ensuring a
history of industrial peace. Strikes are rare
even where a new agreement is being
negotiated and are often considered to be
illegal during the effective period of an
existing agreement.

Austria has two organisations that
represent employees’ interests at
supra-enterprise national level; these are
the Trade Unions Federation (OGB —
Osterreichischer Gewerkschaftsbund),
based on voluntary association, and the
statutorily created Labour Chambers (AK
- Arbeiterkammern). The majority of
employees in the private sector are
compulsory members of the
Arbeiterkammern. The statutory
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organisation for employers is the
Chamber of Commerce (WKO —
Osterreichische Wirtschaftskammer),
membership of which is also compulsory.

There is a well-developed system of
“co-determination” which ensures
employee participation in the workplace,
and Works Councils protect the interests
of employees on issues affecting

work practices.

Both collective and individual disputes are
handled by special labour courts.

2. Categories of
Employees

2.1 General

Austrian employment legislation has
traditionally drawn a distinction between
blue-collar (Arbeiter) and white-collar
(Angestellte) workers. Legislation has
traditionally been used to regulate
conditions affecting white-collar workers,
whilst most of the provisions for blue-collar
workers have developed within collective
agreements. However, relatively recent
changes in Austrian labour law are aimed
at treating blue-collar and white-collar
workers more equally in the future.

2.2 Directors

Senior executives and directors have a
special position in labour law. Certain
protective laws (particularly the Hours of
Work Act 1969 (AZG- Arbeitszeitgesetz),
do not apply to managing directors
(Vorstandsmitglied of an
Aktiengesellschaft and Geschaéftsfiihrer of
a GmbH) and only partly to senior
executives. Senior executives are not
represented by the Works Council.

The Employees’ Act 1921 (AngG-
Angestelltengesetz) also applies to the
Geschadftsfiihrer of a GmbH if he is not a
controlling shareholder, but never applies
to Vorstandsmitglieder of a stock
corporation unless explicitly agreed
between the parties. The
Vorstandsmitglieder only have a service
contract (freier Dienstvertrag).

3. Hiring

3.1 Recruitment

There are no provisions regulating
employee recruitment. However,
according to the ArbVG employers must
consult the Works Council, if any, in
connection with general personnel
planning. The employer must also inform
the Works Council whenever an
employee is recruited.

Employers with 25 or more employees
are obliged by law to employ one
disabled person for every 25 employees
or to pay a monthly compensation tax.

3.2 Work Permits

Non-EEA nationals need a work permit
for all types of employment, which can
only be applied for in Austria by the
prospective employer. A residence permit
is also required for non-EEA nationals
staying for a period exceeding six
months. Once a work permit is granted,
generally, an application for a residence
permit must be made from abroad to the
local representative authority (Austrian
embassy or consulate general).

EEA nationals or Swiss nationals making
use of their right of free movement and
staying longer than three months within
the federal territory have to apply for a
confirmation of registration
(Anmeldebescheinigung). In general EEA
nationals do not need any kind of work
permit, but there are various temporary
provisions for nationals of the new
EU-accession countries Romania and
Bulgaria, limiting free access to the
employment market until 1 January 2014.
From 1 January 2014, nationals of these
countries will have unlimited free access
to the employment market in Austria.

On 1 July 2011 Austria implemented a
new criteria based immigration scheme:
the Red-White-Red-Card (RWR-C).

By means of this new immigration
scheme Austria intends to attract highly
skilled international employees.
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The RWR-C entitles its holder to
residence and employment with a
specific employer. RWR-C holders may
apply for a Red-White-Red Card plus
(RWR-C plus), if they have been
employed for 10 months in the last

12 months. The RWR-C plus grants its
holder unlimited access to the labour
market. The RWR-C is available to the
following groups of foreigners:

(@ Highly qualified specialists

(b) Skilled worker in shortage
professions

(c) Other key workers

(d) Graduates of higher education
(universities and colleges) in Austria

The most important criteria which have to
be fulfilled by the applicant are
qualification, work experience, language
skills, an offer of employment relevant to
the individual’s qualifications and
minimum remuneration.

Graduates of foreign universities who
have a binding employment offer with an
annual gross salary of at least 150% of
the average yearly gross salary of full-time
employees in Austria (2012: €53,211)
may apply for a Blue Card-EU (BC-EU).
The BC-EU is valid for a period of two
years and entitles its holder to residence
and employment with a certain employer.
After 21 months of employment in the
last 24 months the BC-EU holder can
apply for a RWR-C plus.

4. Discrimination

Discrimination on the grounds of gender,
ethnic affiliation, religion or philosophical
belief, age or sexual orientation is
expressly forbidden by the Equal
Treatment Act 2004 (GIBG -
Gleichbehandlungsgesetz). This Act also
requires equal pay for equal work. A
commission and an attorneyship for
equal treatment has been established to
ensure compliance with the principle of
equal treatment. Moreover, discrimination
on the ground of a disability is prohibited

by the Disabled Persons Employment Act
1970 (BEinstG-
Behinderteneinstellungsgesetz).

Protection also exists for those involved in
trade union activities. The ArbVG
expressly forbids discrimination against
personnel who exercise their statutory
works representation powers. Special
protection also exists against
unwarranted dismissal.

As a result of Austria’s accession to the
EU, the Act on the Adjustment of
Employment Contracts (AVRAG —
Arbeitsvertragsrechts-Anpassungsgesetz)
has been enacted.

The AVRAG was amended in 2011 to
outlaw discrimination in relation to pay and
social benefits. Breach of these provisions
are sanctioned by administrative penalty
fees (up to €50,000 per employee in case
of repeated infringement) being imposed
on the employer.

5. Contracts of
Employment

5.1 Freedom of Contract
Employment relationships are regulated
through individual employment contracts,
which are subject to common law.
However, the freedom to contract is, in
practice, limited. The ArbVG specifies
that collective agreements concluded
between statutory employer associations
and trade unions also apply to
employees who do not belong to one of
the bodies concluding them. As a result,
Austrian collective agreements cover the
majority of employees and employers.
Contracts of employment between
employers and white-collar workers are
governed by the AngG.

5.2 Form

In general, there is no special form
required for an Austrian employment
contract, which can be concluded orally
or in writing. In practice, legislation and
collective agreements cover the most
important conditions of employment.

Individual contracts are often used for
those employed at management level,
specifying particular terms and conditions
of employment.

The AVRAG provides that every employee
is entitled to an employment document
(Dienstzettel) which must contain the
essentials of the terms of employment,
such as name and address of employer,
date of start of employment, notice
periods, starting salary and holidays.

5.3 Trial Periods

A probationary period must not exceed
one month. During this period, either
party may terminate the employment with
immediate effect without cause.

5.4 Confidentiality and Non-
Competition
During employment, employees are
subject to a general duty of loyalty. An
employee is therefore not allowed to
compete with the employer during the
employment or to disclose business
secrets. Post-termination restrictions on
competitive activities must not exceed
one year and may only limit activities
relating to the previous employer’s
business. The restrictions must not
unreasonably restrict the employee.

5.5 Intellectual Property

The patent right to inventions made by
employees during the term of their
employment will belong to the employee.
Employers may enter into written
agreements with employees conferring a
right on the employers to future
inventions or a right of use of future
inventions. In such cases the employee
must receive adequate remuneration.

6. Pay and Benefits

6.1 Basic Pay

Whilst there is no national statutory
minimum wage, minimum rates of pay
are fixed by collective agreements
covering virtually all employees. Through
these legally binding agreements,
employees are entitled to a 13™-month
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(holiday) bonus and a 14"™-month
(Christmas) bonus. In practice, the pay
given by many employers is higher than
the agreed rates.

Works Councils and employers can only
determine incentive pay, whilst other
payments can only be regulated by a
workers’ agreement to the extent allowed
for by the collective agreement in force.

Regular benefits paid every year will
become part of salary unless provided on
a voluntary basis and stated to be
subject to unilateral withdrawal.

6.2 Pensions

The majority of higher paid employees are
covered by company plans. The pension
target, inclusive of social security, is usually
around 60 to 75% of final average
earnings over a full career. Other benefits
normally provided are disability pensions
and spouses’ pensions with child
supplements. Statutory vesting of accrued
benefits applies after five years’
membership or ten years’ service, if earlier.

Private pensions for employees are
governed by the Company Pension Act
1990 (BPG-Betriebspensionsgesetz).

6.3 Incentive Schemes
Most agreements with executives contain
provision for profit-related payments.

6.4 Fringe Benefits

Senior executives are often entitled to a
company car and various insurances as
fringe benefits.

6.5 Deductions

Employers are under a statutory obligation
to deduct income tax and social security
contributions from the earnings of their
employees and to account to the tax
authorities for these deductions.

7. Social Security

7.1 Coverage

The state social security system provides
benefits in the case of retirement,
disability, death, sickness, industrial injury

© Clifford Chance, 2013

The rates for white-collar workers and their employers as a percentage of pay

are as follows:

3.82 3.83 7.65

Health

Accidents at work  none
Pensions 10.25
Unemployment 3.0

1.4 1.4
12.55 22.8
3.0 6.0

The rates for blue-collar workers and their employers as a percentage of pay

are as follows:

3.95 3.70 7.65

Health

Accidents at work  none
Pensions 10.25
Unemployment 3.0

and unemployment, as well as covering
health insurance and family allowances.

7.2 Contributions

Both employees and employers
contribute to the financing of the social
security system. Contributions are
payable up to a maximum assessment
basis of €4,230 (2012); (approximately
€4,440 (2013)) per month. There are
different rates of contribution depending
upon whether the employee is a white or
blue-collar worker.

In addition to his or her social security
contributions, both white and blue-collar
employees pay Chambers Labour fees
(Arbeiterkammerumiage) at a rate of 0.5%,
and an employer has to bear an additional
charge under the Insolvency Compensation
Act (Insolvenz-Entgeltsicherungsgesetz-
Zuschlag) at the rate of 0.55%. There are
other contributions for particular categories
of work.

8. Hours of Work

The number of working hours is regulated
either by statute or by collective

1.4 1.4
12.55 22.8
3.0 6.0

agreement. Under the Working Hours Act
1969 (AZG - Arbeitszeitgesetz) statutory
working hours are limited to eight per day
and 40 per week, although more may be
possible in certain industries (for example,
where drivers or shift workers are
employed), provided that the average
weekly working hours over a specified
period do not exceed 40 hours. Longer
working hours can be provided for by
collective agreements, to the extent
permitted by the AZG.

Under collective agreements the average
working week is about 38.5 hours.
Overtime is permissible as long as no
more than 10 hours are worked in total
on any one day. The permitted statutory
maximum amount of overtime per week
is generally 10 hours; these 10 hours
consist of five hours overtime per week
and a further 60 hours overtime annually.
Thus, per year the maximum numbers of
weeks with 10 hours overtime is 12

(60 divided by five). Once the 60 hours
annual overtime are worked only five
hours overtime may be worked per week.
However, under certain circumstances
further exceptions may apply.
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The AZG also makes provision for work
breaks and rest periods. Further provisions
for work breaks and rest periods are
determined in the Hours of Rest Act 1983
(ARG-Arbeitsruhegesetz). However, the
AZG as well as the ARG does not apply to
senior executives or Geschéftsfuhrer of a
GmbH, unless otherwise provided in the
collective agreement.

The working hours of young persons are
governed by the Children and Young

Persons Work Act 1987 (KUBG - Kinder
und Jugendlichenbeschéftigungsgesetz).

Hours in excess of normal working time
constitute overtime. An employee
working overtime receives payment at a
higher rate than for normal working time
or time off. The AZG provides for a 50%
increase in pay for normal overtime and
collective agreements frequently provide
for a 100% increase for work on public
holidays and Sundays.

9. Holidays and Time Off

9.1 Holidays

Employees are entitled to paid absence
from work on any public holiday, unless
the public holiday falls on a Sunday in
respect of which the employer has no
obligation to provide regular pay. All
employees are statutorily entitled to a
minimum of 30 working days holiday a
year (36 working days after 25 years’
service). Saturdays are counted as
working days for this purpose.

9.2 Family Leave

Pregnant women are entitled to take
maternity leave starting eight weeks prior
to confinement, and are entitled to a
further period of eight weeks after having
given birth. Throughout the maternity leave
period they receive full pay. Either parent
also has the right to take unpaid parental
leave for a period of up to two years.

There are various statutory provisions
regulating the type of work and length of
working hours that can be undertaken by
pregnant women.

9.3 lliness

Employers are liable to pay full salary to
white-collar workers as well as blue-collar
workers for the first six weeks of sickness,
with a further period of four weeks on half
pay when the full pay period ends. The
period of full pay increases with the length
of the employment relationship up to

12 weeks’ pay.

9.4 Other time off

The applicable collective agreements,
work agreements or the employment
contract may entitle the employee to
request flexible working arrangements.
These agreements may also include
provisions giving employees specified
time off on particular occasions.

10. Health and Safety

10.1 Accidents

Employers are responsible for equipping
and running places of work so that
employees are protected from avoidable
work-associated accidents and illness.
The Work Inspection Office
(Arbeitsinspektorat) has the authority to
ensure that health and safety regulations
are complied with.

10.2 Health and Safety Consultation
Works Councils set up by statutory
authority in all companies employing five
or more permanent employees have a
right to co-determination on matters of
health and safety.

11. Industrial Relations

11.1 Trade Unions

Employees have a right of freedom of
association and the right to engage in
union activity. Since the establishment of
the Austrian Trade Union Confederation
(OGB - Osterreichischer
Gewerkschaftsbund) all political
viewpoints and groups of employees
have been represented within it.

However, there is no direct trade union
representation in the workplace. Instead,
employees are represented by statutorily

elected Works Councils. The ArbVG
requires the creation of Works Councils
in all establishments employing at least
five employees if employees or a trade
union request the establishment of a
Works Council.

The number of members of the Works
Council depends on the number of
employees it represents.

11.2 Collective Agreements

The ArbVG gives legal authority for the
conclusion of collective agreements. This
authority is restricted to the statutory
representatives of employees (such as
Chambers of Labour) and employers
(Economic Chambers). However,
agreements concluded between voluntary
organisations are effective if they receive
recognition from the Federal Conciliation
Office (Bundeseinigungsamt), which often
requires proof that the organisation’s
activities extend over a significant
geographical and occupational area.

Single employer agreements are
uncommon, as it is extremely rare for
individual employers to be given the
authority to conclude collective
agreements.

Agreements must be registered with the
Federal Ministry of Labour, Social Affairs
and Consumer Protection
(Bundesministerium fur Arbeit, Soziales
und Konsumentenschutz) and be
published in the official journal before they
are valid. Their content is limited by the
ArbVG to covering issues essential to pay
and working conditions, rights and
obligations. The vast majority of
employment relationships are regulated
by collective agreements.

Collective agreements are usually put in
place for particular industries or branches
of industries.

11.3 Trade Disputes

The negligible level of industrial conflict
and the relative neutrality of the state in
industrial conflict have led to a notable
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absence of specific statutory regulation of
the conduct or resolution of industrial
disputes. The general law does not
explicitly recognise a right to strike,
although Austria has ratified various
international conventions which
guarantee the right to strike. However,
strikes aimed directly at the state are
considered unlawful, and some public
sector workers are banned from striking.

The “social partnership” based on
co-operation between Government,
employers and unions, is the main
method by which strikes and industrial
conflict are regulated.

11.4 Information, Consultation

and Participation
The concept of “co-determination” allows
employees significant input in the
decision-making process and should
exist when staff have an equal status to
management in respect of establishment
issues. However, in reality
co-determination is limited to what are
seen as social issues, in particular
dismissals, and does not exist in relation
to commercial or economic matters.

Employee rights are enhanced by Works
Councils, which have rights of
co-determination in respect of fundamental
organisational changes and changes in
working practices. A Works Council has
the right of access to information regarding
the financial position of the company, and
is entitled to one-third of the seats on its
company’s supervisory board. The Works
Council can meet with management at
least four times a year.

12. Acquisitions and
mergers

12.1 General

The employer must inform the Works
Council, if any, of any proposed changes
to the business. A merger with other
companies will qualify as such a change.
Although no strict time limit applies, the
employer must notify the Works Council
as soon as possible and sufficiently in
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advance for the proposed change to be
thoroughly discussed. As a general
guideline, Works Councils are often
informed roughly two to four weeks in
advance. The Works Council may request
that a representative of the competent
trade union joins the consultations. The
extent of the information to be given to
the Works Council is not governed by
law, however, the information must be
detailed enough to allow for a thorough
consultation with the Works Council.

Notice of termination given by a selling
entity on account of a business transfer is
null and void, as is notice of termination
given by the purchasing entity after the
transfer on account of the transfer.
Transferring employees can be dismissed
if the dismissal is not motivated by the
business transfer (e.g. for misconduct).
However, the employer has to provide
clear evidence that the reason for the
dismissal was not the transfer.

12.2 Information and Consultation
Requirements
During the consultation process, the
Works Council may propose measures to
minimize any adverse consequences for
the employees arising from the change to
the business. If the business has more
than 20 employees and the change is
detrimental for all or a substantial number
of them, the employer and the Works
Council may agree on a social plan in
order to minimize such detrimental
consequences for the respective
employees. If the employer and the
Works Council cannot agree on a social
plan, the Works Council may address a
special conciliation body
(Schlichtungsstelle) at the competent
labour court. The Schlichtungsstelle is
entitled to decide the terms of a social
plan after hearing the employer and the
Works Council on the matter.

Non-compliance with any of the
information/consultation procedures does
not carry any criminal sanctions. In
general, the Works Council cannot hinder
or delay the transaction from proceeding.

One exception exists in relation to the
closure of undertakings with more than
200 employees. In such circumstances
the Works Council can file an objection in
respect of a failure to consult which could
lead to a delay in the closure taking effect.

However, in practice this legal provision
is seldom applied and it is therefore
largely irrelevant. Should a social plan
be drafted by the special conciliation
body, the adjustment may be more
favourable to employees in the event of
a delay in informing and consulting the
Works Council.

If no Works Council exists, the employer
has to inform all transferring employees in
writing about the proposed transfer of
business. There is no specific time limit
for such information. As a general
guideline, employees are often informed
two to four weeks in advance. The
information has to be given in writing and
no consultation is required.

The information/consultation process has
to be completed before the “transfer of
the undertaking”. Under Austrian
employment law, this is neither
necessarily signing nor
closing/completion, but the point in time,
when the purchaser is executing the main
employer functions over the employees of
the transferring unit. Effectively, however,
this point in time often coincides with the
closing/completion.

12.3 Notification of Authorities

From an employment perspective there is
no need to notify the authorities of an
acquisition or merger.

12.4 Liabilities

A sale and purchase agreement can be
signed before the information or
consultation is completed.
Non-compliance with the information
and consultation obligation would not
affect the validity of a sale and purchase
agreement, thus, the Works Council
cannot delay or prevent a merger or
acquisition. In the case of collective
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dismissals which qualify as a change to
the business non compliance with
information obligations may trigger
administrative penalty fees in the amount
of €2,180.

13. Termination

13.1 Individual Termination

A white or blue-collar employee whose
employment is terminated by the
employer giving notice or by the
employee for good cause is entitled to
severance pay (Abfertigung), provided he
or she has completed three years’
service. This system is applicable to
employment relationships that
commenced before 1 January 2003. The
amount of the payment depends on the
length of service and ranges from 2 to
12 months’ salary.

The Statutory Corporate Employee
Retirement Schemes Act 2002

(BMSVG -Betriebliches Mitarbeiter- und
Selbststandigenvorsorgegesetz) imposes a
new severance pay regime in relation to all
employees whose employment
commences after 31 December 2002.
This replaces the old severance pay
regime described above. In principle, the
employer is obliged to make contributions
of 1.53% of the monthly remuneration
(plus special payments) for each employee
to a fund (Mitarbeitervorsorgekasse) and
the employees are entitled to receive the
balance of these contributions upon
termination of their employment

contracts, provided that certain conditions
are satisfied.

For employment contracts entered into
on or before 31 December 2002, the old
severance pay scheme will continue to
apply unless employer and employee
agree that the new BMVG shall apply
instead. They may also agree to transfer
accrued entitlements to severance pay
into the new scheme. The law also allows
mixed systems and/or overall transfers
from the old system to the new system.
Overall transfers were only permissible up
to 31 December 2012.

With effect from 1 January 2013 on the
termination of an employment or service
agreement that was subject to mandatory
unemployment insurance the employer
has to pay a levy of approximately

€113 (2013) to the statutory health
insurance fund (Krankenkasse). This
amount will be adjusted annually.

However, in certain cases (e.g. where the
employee terminated the contract,
termination by the employer for cause
and with immediate effect, termination in
the course of the one month probationary
period, etc) the employer is exempt from

paying the levy.

13.2 Notice

There are different notice periods for
blue-collar and white-collar workers. The
notice period in respect of blue-collar
workers is generally 14 days. Collective
agreements provide for different notice
periods. In respect of white-collar
workers, employers may terminate an
employment on six weeks’ notice,
expiring at the end of a quarter.
Depending on length of service, this
period increases to five months after

25 years’ service. White-collar employees
may terminate their employment on one
month’s notice expiring at the end of a
month. Employees’ notice obligations of
up to six months may be agreed subject
to the overall requirement that it cannot
be shorter than the notice required to be
given by the employer.

Notice of dismissal will only be effective
if the relevant Works Council has been
notified in advance. The Works Council
has one calendar week in which to
consult about the intended dismissal
and comment on it. Thereafter the
employer can give notice to the
employee, although the Works Council
must again be notified. Should the
Works Council agree, the notice is final,
otherwise the notice can be appealed
against by either the Works Council or
the employee concerned. Such an
appeal will be heard by a Labour Court,
but will only succeed if it can be shown

that the motives for dismissal are
socially unjustifiable.

An employment contract may be
terminated without notice only for good
cause. A good cause justifying the
immediate dismissal of an employee
exists, for instance, if the employee has
caused serious harm to the employer’s
interests and it is, therefore,
unreasonable for the employer to employ
the employee until the end of the
applicable notice period.

13.3 Reasons for Dismissal

Generally, both parties have the right to
terminate an employment for any reason.
Restrictions on the employer derive from
public policy aimed at the protection of
employees from unwarranted dismissal.

If an employer’s motives for dismissal are
socially justifiable, then the dismissal is
likely to be lawful. Dismissal will be
unlawful, for instance, where the contract
is terminated because of the employee’s
involvement in a Works Council, or
involvement as an employee representative
for health and safety, or due to an
employee’s call-up for national service.

As a matter of general principle, only the
Works Council is allowed to contest
dismissals but, if there is no Works Council
or the Works Council does not react, the
employee may contest his dismissal.

13.4 Special Protection

It is recognised that certain groups of
employees are vulnerable to unwarranted
notice of dismissal. Legislation therefore
gives special protection to, for example,
Works Council members, pregnant
employees, apprentices, disabled persons
and employees on military service.

13.5 Closures and Collective
Dismissals

Special rules apply to collective

dismissals, but the classification of

collective dismissals depends on the

number of employees in the company

and the number of employees to be

© Clifford Chance, 2013



12 A Guide to Employment in the European Union

Austria

dismissed. For example, the dismissal of
five or more employees of a company
with more than 20 and less than

100 employees will qualify as a collective
dismissal for the purposes of employment
protection legislation.

An employer must give 30 days’ prior
notice to the competent regional labour
office if collective dismissals within a
period of another 30 days are planned.
At the same time, the employer has to
submit evidence to the authorities that
consultations have been held with the
Works Council in accordance with the
ArbVG. Failure to comply with these
obligations may render the

dismissals invalid.

A social plan may be required in respect
of companies employing 20 or more
employees in order to avoid, remove or
alleviate the consequences resulting
from collective dismissals. The social
plan has to be negotiated with the
Works Council and put into effect as a
works, or shop, agreement.

14. Data Protection

14.1 Employment Records

The collection, storage and use of
information held by employers about their
(prospective, current and past)
employees and workers are governed by
the Austrian Data Protection Act 2000
(DSG 2000 - Datenschutzgesetz 2000).

© Clifford Chance, 2013

Employee data may only be processed
as far as the purpose and content of the
data is justified by the statutory
requirements imposed on the employer
and provided the employee’s
confidentiality is safeguarded.

Generally, the processing of employee
data is permissible to the extent
necessary to operate an ordinary
employer-employee relationship.

14.2 Employee Access to Data
Employees, as data subjects, have the
right to make a subject access request
either in writing or, in agreement with the
employer, orally. This entitles them to be
advised of what data is held about them,
to whom it is disclosed and to be given a
copy of their personal data. The employer
may resist a subject access request if
justified interests of the employer or a
third person would otherwise be
endangered. Requests must be
answered within eight weeks. Generally,
the employer has to comply with such a
request without charging the employee.
Legally, a charge of €18.89 may,
however, be levied if a request does not
concern the current data of the employee
or the employee has previously requested
access to data during the current year.

14.3 Monitoring
The monitoring of employee email,
internet and telephone use and Closed

Circuit TV monitoring is governed by the
ArbVG and the DSG 2000. Monitoring is
permissible unless it affects a person’s
dignity. Control measures introduced to
protect the dignity of data subjects
require an agreement between the Works
Council and the employing company
before any monitoring can take place. If
no works agreement can be concluded
with the Works Council, the employer
must not take the proposed measures.

14.4 Transmission of Data to

Third Parties
An employer who wishes to provide
employee data to third parties must do
so in accordance with the DSG 2000
principles and processing conditions.
Data may be transmitted only if the
confidentiality of the data subject
concerned is safeguarded. If the data
subject concerned has consented to the
transmission of data, the confidentiality
requirement is deemed to be satisfied.
Such consent may be revoked at any
time. Where the third party is based
within the European Union, permission to
transfer data is not required in general.
The transmission of data to third parties
not based in the European Union
requires the permission of the Data
Protection Commission unless certain
exceptions apply.

Contributed by Schénherr Rechtsanwélte
Gmbh Attorneys at Law
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1. Introduction

The legal relationship between employees
and employers is mainly governed by the
1978 Law on Employment Contracts (Loi
au 3 juillet 1978 relative aux contrats de
travail - Wet van 3 juli 1978 betreffende
de arbeidsovereenkomsten) and other
legislation. Collective labour agreements
(“CLA”), individual contracts of
employment, work rules and normal
practice are other important sources of
employment law and are classified as
such by a 1968 Law.

Collective labour agreements are
agreements negotiated between
employers and employee representatives
at national, industry or individual
company level. They are automatically
legally binding in respect of all employers
and their employees in, for example, a
particular industry. Some of the terms of
the collective labour agreement create
individual rights for the employees and
form part of the individual contracts

of employment.

The employer must provide each
employee with a copy of work rules
(arbeidsreglement - reglement de travail)
which sets out the basic common terms
and conditions of employment (such as
hours of work, methods of payment and
disciplinary procedures), independently
from the employment contract.

Belgium is officially trilingual (Dutch,
French and German). There are strict
rules on the use of Dutch, French or
German in employment documents and
in connection with working relations.
These vary according to the
geographical area where the place of
business is located to which the
employee is attached; the language is
French in Wallonia, Dutch in Flanders
and German in the relatively small
German speaking area. Brussels is
officially a bilingual city (Dutch and
French) and the language to be used will
normally depend on the mother tongue
of the individual employee.

Labour disputes are settled by local
labour Tribunals and by the labour
Courts, at appeal level. These Courts are
presided over by a professional judge and
two lay members - one representing
employers, and the other employees.

There are a number of Government
agencies that are responsible for
enforcing the various health and safety,
employment and social security laws.

2. Categories of
Employees

2.1 General

Belgian employment law distinguishes
between the blue-collar worker (carrying
out principally manual work) and the
white-collar worker (carrying out
principally intellectual work). A number of
the regulations applicable to blue-collar
workers differ substantially from those
applicable to white-collar workers.
Although the Belgian Constitutional Court
ruled in 2011 that this differential
treatment is discriminatory and should be
amended by mid-2013, the Belgian
government has not yet made any
progress in the harmonisation of blue and
white-collar workers’ status.

Management and senior supervisory
personnel are distinguished from other
white-collar workers for the purpose of
certain labour law provisions. The law
also contains special provisions in
respect of other categories, for example,
sales representatives, domestic
servants, employees working from home
and students.

2.2 Directors

Depending on the function they perform,
directors of limited companies may be
treated for employment law and social
security purposes as both office holders
and employees. Normally separate rules
apply to each capacity. A director for
instance may be dismissed as a director
with immediate effect and without
compensation; if the director is also an
employee, the stricter rules for

terminating an employment contract have
to be complied with to terminate the
employment relationship.

Directors, who are remunerated through
directors’ fees, need to register and pay
social security contributions as
self-employed persons. Non-remunerated
directors do not have to pay social
security contributions provided that they
can actually prove that their mandate is
non-remunerated.

Managing directors of small or
medium-sized companies which do not
form part of a larger group of companies
will also need to obtain and submit a
certificate which proves that they have
sufficient knowledge and/or professional
experience to run the company
(“attestation connaissances de gestion de
base - bekwaamheidsattest”).

2.3 Other

Employers may employ temporary staff
either to replace an employee, or in order
to respond to an extraordinary increase of
work, or to carry out exceptional work.
Temporary employees must be paid a
wage which pro rata is not less than what
they would be entitled to if they were a
permanent employee. Temporary (or
interim) staff supplied through an
employment agency may be employed in
the same circumstances; they are
employed by the agency but are entitled
to the same employment rights as if they
were a normal employee of the company.

A part-time employment contract must
be made in writing before the employee
starts work. Part-time employees must
normally work a minimum of one third of
the usual full-time hours per week and a
minimum of three hours each working
period. Part-time employees have priority
in applying for similar full-time positions
that become available and for which they
have the required qualifications. Their
salary must be proportionately equivalent
to that paid to full-time employees. This
also applies to other employment rights.

© Clifford Chance, 2013
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Secondment in Belgium is only allowed in
exceptional circumstances and provided
certain procedures have been followed.
For example, intra-group secondments or
secondment aimed at a short-term
execution of specialised tasks which
require specific professional qualifications,
are allowed provided advance natification
is given to the Social Inspection. Other
secondments require the prior consent of
the Social Inspection. In both cases a prior
written agreement between the employer,
the seconded employee and the recipient
of the employee’s services must set out
the terms of the secondment.

The above secondment rules do not
apply however when an employer
seconds one or more employees to
another company to perform services
provided (i) there is a written agreement
between the employer and the company
benefiting from the services; (i) this
agreement explicitly and precisely
determines which instructions can be
given to the employees by the company
benefiting from the services; (i) the
employer’s authority remains with the
employer; and (iv) the execution of the
agreement in practice between the
employer and the company benefiting
from the services must be completely in
line with the provisions of this agreement.
The company benefiting from the services
will, in any event, always be able to give
instructions to the employees in relation
to the applicable health and safety rules.
Finally, the company benefiting from the
services should inform its works council
about the existence of the secondment
arrangement and should provide the
works council (at its request) with a copy
of the relevant clauses of the written
agreement that contain an overview of
the instructions that can be given to the
employees. In the absence of a works
council, this information should be given
to the Health and Safety Committee and,
in the absence of such committee, to the
Trade Union Delegation. The procedure to
be followed in relation to such information
provision is yet to be established by the
Belgian government.

© Clifford Chance, 2013

Civil and criminal sanctions may be
imposed in the event of unauthorised
secondment. In the event that an
employee is seconded in breach of the
mandatory rules, the company who uses
the service of the seconded employee is
considered to have an employment
contract of indefinite duration with the
seconde d employee and the employer
and the user are jointly liable vis-a-vis
the employee.

3. Hiring

3.1 Recruitment

Employers are free to select personnel as
they wish (see however section 4
“Discrimination”). Nevertheless, there are
some obligations imposed upon employers
when recruiting and selecting (such as
paying the job candidate’s expenses, giving
proper information to the candidate etc).
Companies with at least 50 employees
must hire a certain percentage of trainees
and young employed persons (“Rosetta”
jobs). There are also special rules
concerning disabled people.

3.2 Work Permits

Work permits are required for
non-European Economic Area (EEA)
nationals and should be applied for
before the employee enters Belgium.
They are usually only granted to
persons in middle or senior
management for a period of one year,
but are renewable. In addition,
residence permits are required both for
the employee and his or her family and
should be applied for as soon as the
work permit has been granted. In
addition, if the employee is not subject
to the Belgian social security regime
and employed by a non-Belgian
employer, a Limosa declaration must be
submitted before the employee starts
working in Belgium.

4. Discrimination

Besides various specific legislation (for
example the Acts dd. 5 March and 5 June
2002 prohibiting discrimination against
part-time employees and employees with

a fixed-term contract), the general Belgian
anti-discrimination legislation is laid down
in the following acts:

(@  Anti-racism act dd. 10 May 2007;
(b)  Gender act dd. 10 May 2007;

(c)  General anti-discrimination act dd.
10 May 2007.

According to this legislation, discrimination
on specific grounds (i.e. sex, skin colour,
national or ethnic origin, age, disability,
language, political conviction, wealth, etc.)
is prohibited. Most of these grounds
originate from the EC Discrimination
Directives. For grounds not originating
from EC Discrimination Directives, Belgian
law allows direct or indirect discriminatory
treatment if the employer can objectively
justify such treatment by a legitimate aim
and the means of achieving that aim are
appropriate and necessary. For grounds
originating from EC Discrimination
Directives, it is only possible to justify
indirect discriminatory treatment (i.e. when
an apparently neutral provision or practice
prejudices a certain group of people).

The anti-discrimination legislation gives
specific legal protection to those who

raise a discrimination complaint and a

breach of the Discrimination Acts can

lead to civil and criminal penalties.

5. Contracts of
Employment

5.1 Freedom of Contract

There are certain restrictions on freedom
of contract. No contractual term may be
less favourable to the employee than
any mandatory legislative provision or
any applicable collective agreement.
Indeed most of the provisions protecting
employees are deemed to be mandatory
(“imperative - dwingend”). Additionally,
provisions in the individual contract that
allow the employer to unilaterally vary
the essential elements of the contract, or
to automatically terminate the contract
(for instance, in the case of an employee
reaching the standard retirement age)
are void.
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5.2 Form

A contract for an indefinite term need not
be in writing. However, a provision
purporting to contract out of a legislative
provision or a collective labour agreement
(where this is allowed) must be in writing,
as must certain specific clauses such as
a non-competition provision, a clause
providing for a trial period or a clause
capping the termination entitlement of a
higher-paid employee. Some of these
provisions must be agreed in writing prior
to the commencement of employment.

Several types of contracts such as fixed-
term contracts or contracts for a specific
assignment must be in writing. Such
contracts may be renewed but not for
several successive periods, except in
justified circumstances. They are closely
regulated to ensure that they are not
used to evade the application of legal
rules on indefinite contracts, for example,
those on termination of employment.

However, a certain degree of flexibility
exists to conclude successive fixed-term
contracts. The parties may agree to
conclude a sequence of a maximum of
four fixed-term contracts, each contract
having a minimum term of three months
(not exceeding in aggregate a period of
two years; in some circumstances and
provided consent is obtained from the
Social Inspection, a period of three years
is permitted provided each contract has a
minimum term of six months).

5.3 Trial Periods

The parties can agree (before the
commencement of employment and in
writing only) to a trial period. The law
provides trial periods which are different
for blue-collar workers (seven to 14 days),
white-collar workers (one to six months)
and employees earning above a pay
threshold (one to 12 months). During the
trial period, the contract can be
terminated on short notice which varies
according to the category of employee.

Special rules apply when the contract is
suspended (due to sickness, for instance)

and different periods apply for students
and servants.

5.4 Confidentiality and
Non-Competition
The law provides that an employee has a
duty to refrain from disclosing business
secrets and any other secrets of a
confidential nature during the contract or
after its expiry; nor may an employee
engage in unfair competition. The terms
of an employment contract can reaffirm
these employee obligations but may not
contain more restrictive obligations than
those imposed by law.

Restrictions on competition applicable
after the employment has ended are only
valid if certain conditions are met (the
restriction is limited to similar activities,
geographically limited and does not
extend beyond Belgium, applies for a
maximum duration of one year and
provides for non compete compensation)
and if these conditions have been
expressly set out in the non-competition
provision. The provision will not be
effective if the employer dismisses other
than in circumstances involving serious
fault on the part of the employee. Where
a non-competition provision is enforced
the employer must make a payment to
the employee equal to at least half the
remuneration which would have been
earned during the non-competition period
had the employment continued.
International companies and companies
with a research and development unit
benefit from more flexibility as regards the
conditions of application of non-compete
clauses and may also increase the
duration and geographical limitations
applicable to such clauses.

5.5 Intellectual Property

In general, the employee is owner of his
inventions. It is however possible to
contractually provide otherwise in respect
of inventions made by an employee
during his/her working hours, in the
course of his/her work and with materials
provided by the employer. Other than in
these circumstances, there is some legal

debate as to whether an employer can
contractually provide that patents will
belong to it instead of to the employee.

Works protected by copyright also
belong to the employee and may only be
transferred to the employer by express
agreement. In contrast, the patrimonial
rights to software programmes and
databases protected by copyright
developed by employees automatically
belong to the employer.

6. Pay and Benefits

6.1 Basic Pay

The National Labour Council negotiates
annually a national collective labour
agreement on minimum wages which is
binding on all employers. As at February
2012, the standard minimum monthly
gross wage amounts to €1,472.40. For
full-time employees of 212 years of age
with more than six months’ service this
minimum wage amounts to €1,511.48.
For employees of 22 or over with more
than twelve months’ service this minimum
wage amounts to €1,528.88. In some
sectors the collective labour agreements
provide for remuneration scales.

Pay, including that of managers and
executives, is usually index-linked as a
result of compulsory collective labour
agreements. The system is not uniform
and different rules for the index-linking of
salaries apply depending on the relevant
collective agreement.

“Wage moderation” measures have been
introduced that dictate salary increases at
a national level. Whereas in 2012 salaries
could still increase up to a maximum of
0.3%, the Belgian government has
imposed a salary freeze for the period
2018 and 2014 (excluding increases
resulting from the automatic indexation of
salaries and the application of regular
salary scale increases).

Collective labour agreements in many

industry sectors require that on top of the
monthly basic salary, employers pay an
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additional year-end bonus in the form of a
thirteenth month, or in some rare
instances, even a fourteenth month salary.
During his/her holiday, a white-collar
worker is entitled to his normal
remuneration (simple holiday pay) and an
additional 92% of his monthly gross salary
(double holiday pay). A white-collar
worker’s holiday entitlement and holiday
pay is calculated by reference to the work
carried out the previous year. Upon
termination of a white-collar worker’s
employment contract, the employer is
legally compelled to pay to the employee
an end of service holiday payment for

(i) accrued but untaken holiday in the year
of termination (i.e. 15.34% of the gross
remuneration earned by the employee
during the year preceding the termination)
and (ji) the holidays to which he/she is
entitled in the year following the year of
termination, based on his/her employment
with the employer in the year of
termination (i.e. 15.34% of the gross
remuneration earned by the employee
during the year of termination).

Blue-collar workers are entitled to a
holiday allowance paid by the National
Office of Annual Holiday (“Office National
des Vacances Annuelles - Rijksdienst
voor Jaarlijkse Vakantie”). In order to
finance this, the employer must pay a
contribution each quarter equal to 6% of
(108% of) the gross salaries and an
annual contribution equal to 10.27% of
(108% of) the gross salaries.

6.2 Pensions

The Belgian pension system is made up
of: (i) state pension, (i) occupational
pension at company or industry level and
(ili) individual pension arrangements.

There is no obligation on employers
generally to provide an occupational
pension arrangement to their employees.
However, as a result of mandatory
industry or company pension schemes, a
large percentage of Belgian employees
do benefit from such occupational
pension benefits.
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The following requirements are applicable
to occupational pension schemes:

(@  the scheme must be operated by a
pension fund, an insurance
company or a pension institution
from another EU member state

(b)  membership is compulsory for all
employees fulfilling the eligibility
criteria for membership

(c) the regular legal retirement age is
65 but employees who work longer
must remain covered by the
pension plan

(d) access to benefits prior to (early)
retirement is only permitted in
specific circumstances

(e) the employees’ entitlements to
vested rights can be postponed
until one year after the employees’
affiliation to the pension scheme for
employer contributions (provided
this is specified in the pension
scheme rules). Immediate vesting
applies in relation to
employee contributions

M for tax reasons, the pension benefit
should be capped at 80% of the
employee’s last salary

(@  minimum investment returns are
applicable (3.75% on employee
contributions and 3.25% on
employer contributions in DC plans)

(h)  upon leaving the company/industry,
employees have the option to
transfer their benefits to another
pension fund or insurance company
(or to leave them in the former
employer’s scheme).

6.3 Incentive Schemes

A Law of 26 March 1999 introduced a
favourable tax regime for stock options
generally applicable to Belgian resident
individuals. This law provides that the grant
of stock options constitutes a taxable
benefit, calculated on the basis of a
percentage of the value of the underlying
shares. The grant of stock options will be
deemed to have been refused on the

60" day following the date of the offer of
such stock options, in the absence of an
express acceptance of the offer by the
employee. For listed options, the taxable
benefit is determined on the basis of the
stock market price preceding the offer. For
non-listed options, the taxable benefit is
equal to 18% (15% for options offered until
31 December 2011) of the value of the
underlying shares, such percentage being
increased by 1% per year or fraction of a
year for the duration of the life of the option
exceeding five years from the date of the
offer. If certain conditions are met, the
taxable benefit can be reduced to half. Any
positive difference between the value of the
underlying shares and the exercise price is
also subject to tax. Provided specific
conditions are met, the benefit derived
from the grant of the stock options is not
subject to social security contributions.

With effect from 1 January 2008, a bonus
regime for “non-recurring benefits linked
to results” was implemented in Belgium.
This bonus regime is aimed at softening
Belgium'’s reputation for having some of
the most onerous taxes in Europe. Whilst
“normal” remuneration is, broadly
speaking, subject to combined employer
and white-collar worker social security
and income tax charges of 48% and
53.5% respectively, by contrast the
regime of non-recurring benefits linked to
results only provides for an employer
contribution of 33% and an employee
contribution of 13.07%.

For a bonus to be subject to this
favourable regime, various conditions
must be met. The key features of the
scheme are as follows:

(@  The bonus plan must be applicable
to all employees or to certain
categories of employees

(b)  The bonus plan must set clear and
well-defined collective targets that a
company, a group of companies or
a certain category of employees
needs to achieve. Targets that are
guaranteed to be met at the time
that they are set, or which are linked
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to the fluctuation of the value in the
company’s shares, are excluded

() The bonus amounts cannot exceed
€3,100 net per employee per year
(this amounts applies for 2013)

(d)  The bonus cannot replace other
(existing) forms of remuneration (an
existing bonus scheme can only be
replaced under certain conditions)

(e)  The bonus plan must be introduced
either through a collective
bargaining agreement or, in the
absence of a Trade Union
Delegation for the workers involved
in the bonus plan, through a
collective bargaining agreement or
through a so-called “act of
accession” (this is a document
drafted by the employer
in accordance with
specified procedures).

6.4 Fringe Benefits

There is a comprehensive state health
system, but private medical plans that
provide insurance for medical expenses
not covered by the social security
programme are not uncommon for
salaried employees.

Other fringe benefits such as cars, meal
vouchers and life insurance cover are
common. The procedure for agreeing,
amending or withdrawing them can
sometimes be cumbersome and require a
number of formalities to be complied with.

6.5 Deductions

Tax on employees’ earnings is deducted
by employers at source. The tax year is
from 1 January to 31 December.
Employees’ social security contributions
must also be deducted at source. There
are concessions and deductions allowed
for non-resident executives.

7. Social Security

7.1 Coverage

The Belgian social security scheme
covers: (i) old-age and survivor’'s
pensions; (i) unemployment; (i) work

accidents; (iv) occupational diseases;
(v) family benefits; (vi) medical care and
benefits; and (vii) annual vacation.

7.2 Contributions

Every employer should be registered with
the Office National de Sécurité Sociale and
is liable to pay social security
contributions. The scheme is funded by
employers deducting social security
contributions from employees’ pay at
source and by employers’ own
contributions. Both employees’ and
employers’ contributions are based on a
percentage of total earnings. Contributions
are due in respect of all persons employed
in Belgium. Exceptions may apply to
European Union nationals who are
simultaneously working in more than one
EU member state or are working only
temporarily in Belgium and are continuing
to contribute to their home country
scheme, or to nationals from countries
that have reciprocal agreements with
Belgium that provide for such exemptions.

Employees’ social security contributions
amount to 13.07% of salary and must be
withheld from the gross salary.
Employers’ contributions must be paid on
top of the gross salary and vary
depending on whether they are for
blue-collar (approximately 50%) or
white-collar workers (approximately 35%).
However, in certain sectors, these
percentages can be much higher. This
difference is mainly due to the fact that
for blue-collar workers holiday pay is paid
by the employer indirectly through social
security contributions but for white-collar
workers holiday pay is paid directly by the
employer to the employee.

8. Hours of Work

Subject to exceptions, the maximum
permissible hours of work are 38 hours
per week. Collective agreements
sometimes provide for less than the
maximum. Overtime is allowed in certain
circumstances within specific limits. In
addition to compensatory rest periods,
overtime must be paid at a premium of

50% of hourly pay, increased to 100% for
Sundays and public holidays.

Work at night, on Sundays and during
public holidays is only allowed under
specific and strictly

regulated circumstances.

9. Holidays and Time Off

9.1 Holidays

Employees are entitled to a minimum of
20 days per year, although collective
labour agreements (or individual
employment contracts) can increase such
holiday entitlement. A holiday allowance
is paid annually to blue-collar workers by
a special fund. Employers pay a holiday
bonus (so-called “double holiday pay”) to
white-collar workers in addition to the
normal remuneration during the period of
absence; the double holiday pay amounts
to 92% of monthly gross salary.

There are ten paid public holidays.

There is a system of paid educational
leave that allows employees to attend
recognised courses and take a specified
number of hours off work for this purpose
while maintaining their salary. During the
educational leave the employee is entitled
to his/her regular wages, subject to a
maximum ceiling provided by law. The
employer receives a limited
reimbursement from the state.

9.2 Family Leave

Women are entitled to 15 weeks’
maternity leave. Maternity pay is provided
by the social security fund; it amounts to
82% of the daily gross salary (uncapped)
for the first 30 days and 75% of the daily
gross salary (up to €94.87) for the
remaining period. The father is also
entitled to ten days’ paid paternity leave
after the birth. The first three days of
paternity leave are paid by the employer.
The seven remaining days are paid by the
medical cost insurance to which the
employer is affiliated. Paternity pay for
this period amounts to 82% of the daily
gross salary (up to €103.72).
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Women are also entitled during their
working hours to take one or two
breast-feeding breaks of 30 minutes each
day during a nine month period after

the birth.

Both the mother and the father are
entitled to parental leave up to a child’s
12th birthday. The parents have a
number of options: (i) they can choose to
entirely suspend their employment for a
maximum period of four months (this
period may be split up into four separate
monthly periods); (i) the parents may
prefer to work part-time during an
uninterrupted period of eight months
(this period may be split up into periods
of a minimum two months); (i) the
parents may opt to reduce their working
time from 100% to 80% during a period
of 20 months (this period may be split up
into periods of a minimum five months).
Each parent is entitled to parental leave
regardless of which parental leave option
(if any) the other parent chooses.

If the employer terminates the
employment contract for a reason related
to parental leave, it will be compelled to
pay an indemnity of six months’
remuneration in addition to the ordinary
termination package.

9.3 lliness

Employees are entitled to guaranteed
wages in the event of sickness. The
arrangement depends on the classification
of the employee (white-collar workers or
blue-collar workers), seniority and on
whether the employee is in his trial period
or not. White-collar workers engaged
under an indefinite contract who are sick
after the end of their trial period are
entitled to guaranteed wages during the
first 30 days of their absence. After the
period covered by the guaranteed wages,
the employee is entitled to benefits from
the social security fund.

10. Health and Safety

10.1 Accidents
Employers are liable for their employees’
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work related accidents including those
occurring on the way to or from work or
during and as a result of the employment.
Insurance covering such liability is
compulsory. Also, every employer must
organise or subscribe to a company
medical service responsible for the health
and safety of workers.

10.2 Health and Safety Consultation
Any undertaking with 50 or more
employees must establish a Health and
Safety Committee (“Comité pour la
Prévention et Protection au Travail —
Comité voor Preventie en Bescherming op
het werk”) with employer and employee
representatives. The committee is entitled
to receive a monthly report on health and
safety conditions, information on potential
risks and reports on the activities of the
safety officer and medical service from the
employer. It must be consulted on health
and safety policy, the purchase of
protective equipment and changes in the
working environment. It does not have
power to stop the work of the undertaking
on health and safety grounds.

All companies irrespective of the size of
workforce must create an internal or
external safety and security service in the
work place, which must collaborate with
the Health and Safety Committee, if any.

11. Industrial Relations

11.1 Trade Unions

There is a legally guaranteed right to
form, belong to or not to belong to a
trade union. Unions are not incorporated,
have no liability at law and can in
principle not be sued. However, a union
recognised by the Ministry of Labour has
locus standi in the labour Court to sue for
enforcement of legal rights granted to its
members. The three major union
confederations, which are closely linked
with the three major political parties, are
as follows:

(@ ACV-CSC (Confederation of
Christian Trade Union) — linked to
the Christian Democrats

(b) ABVV-FGTB (Belgian General
Federation of Labour) — linked to
the Socialists

(c) ACLVB-CGSLB (Federation of
Liberal Unions of Belgium) — linked
to the Belgian Liberal Party.

Unions tend to be industry based. They
usually have separate sections for white
and blue-collar workers and for French
and Dutch speakers. Local groups are
co-ordinated at national level where the
most important negotiation and
decision-making occur, although there
has been a trend to more
company-based agreements to
supplement national agreements,
particularly in more prosperous, strongly
unionised undertakings.

11.2 Collective Agreements
Collective agreements are concluded:

(@ at national level by the National
Labour Council which has a general
jurisdiction in matters such as
minimum wages, recruitment, hours
of work, etc

(b)  atindustry sector level in Joint
Committees with representatives of
both employers and employees in
different types of trades and
industries and cover matters such
as minimum wages, index linking of
remuneration, hours of work,
annual holidays, restriction on the
employers’ rights of dismissal,
annual bonus etc

(c) at the individual undertaking level
by agreement between the
employer and the relevant unions.

11.3 Trade Disputes

Belgium has no comprehensive strike law,
but, in the case of “official” strike action,
participation is neither a crime nor a
breach of contract. The contracts of the
employees who are striking and of those
who are prevented from working are
suspended for the duration of the strike;
the employees are not entitled to their
wages. Employees who participate in the
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strike will normally receive a daily payment
from their respective union organisations.
Employees who do not participate in the
strike but cannot work as a result of the
strike are entitled to salary from the
employer or to unemployment benefits
subject to the approval of the
unemployment authorities. Lock-outs,
although possible, are rarely initiated by
employers in Belgium.

11.4 Information, Consultation

and Participation
Trade unions, via their representatives in
the National Labour Council, have the
right to be consulted by the Government
on proposed regulations in certain fields
of labour law. Also, unions participate in
the management of, for example, the
National Social Security Office, the
National Employment Office and the Work
Accident Fund.

At plant or undertaking level, information is
provided to and consultation/negotiation
can be conducted with or through:

(@  Trade Union Delegation — these
represent union members and deal
with plant or undertaking level
negotiations and disputes;
collective labour agreements in
each sector of industry determine
the terms upon which a union
delegation may be established in
an undertaking;

(b)  Works Council — undertakings with
at least 100 employees must
establish a Works Council. The
council is made up of employee
and employer representatives and
has a right to certain information
about the business and a right to
be consulted before certain
management decisions are taken —
there is a limited right of
co-decision-making (principally on
“social matters” like annual holiday
dates). Consultation is required in
respect of collective redundancies
and take-overs. The Works Council
must meet at least once a month
and upon the request of at least

half the employees. Time spent on
council activities is treated as
normal working time; and

(c) Health and Safety Committee —
undertakings with 50 or more
employees must have such
a committee.

12. Acquisitions and
Mergers

12.1 General

The Acquired Rights Directive has been
implemented in Belgium under CLA n°

32 bis. This CLA implements the European
Acquired Rights Directive and deals with
the employment law implications of a
take-over or acquisition of a business. In
essence, it provides for an automatic and
mandatory transfer of the employees (with
their existing employment contract) of the
transferred undertaking (or transferred part
of undertaking) from the transferor to the
transferee. Moreover, it makes the
transferee liable together with the
transferor for any obligations resulting from
the transferred employment contracts
existing at the time of the transfer. In
principle the sale or transfer of the
business cannot be used as a reason for
dismissal. Likewise, unless there has been
a change in the terms and conditions of
employment, an employee cannot treat
the sale as a breach of contract.

An undertaking that takes over another
must also respect the terms of any
previously agreed collective labour
agreement until the expiry of that
agreement. In addition, the terms of any
such collective labour agreement which
are deemed to form part of the
individual employment contracts cannot
be withdrawn or modified unilaterally by
the employer.

Special rules apply when the undertaking
transferred is that of an insolvent company.

12.2 Information and Consultation
Requirements

With the exception of article 15 bis, the

CLA n° 32 bis does not contain any

provisions imposing special information
and/or consultation requirements in the
event of a transfer of an undertaking or a
part of an undertaking. Therefore, the
general rules on information and
consultation set out in the CLA n° 9 of

9 March 1972 apply. This provides that in
the case of a merger or acquisition,
closure or other significant structural
changes in respect of which the
undertaking is conducting negotiations,
the Works Council needs to be informed
at an appropriate time and before any
announcement is made. It must be
consulted in advance on the impact of
the transaction on the employment
prospects, the organisation of the work
and the employment policy in general.

If the company does not have a Works
Council, the information and consultation
must take place with the Trade Union
Delegation. If the company does not have
a Trade Union Delegation, the information
and consultation must take place with the
Health and Safety Committee. In the
absence of a Health and Safety
Committee, there is no legal obligation to
inform the employees directly (except in
the case of a transfer of undertaking that
comes within the scope of CLA n°

32 bis), but it is prudent to do so.

The employer must inform the employees’
representatives of the economic, financial
or technical reasons for the contemplated
transaction as well as of the possible
economic, financial and social
consequences of the transaction. In
addition, the employees’ representatives
must be effectively consulted on such
measures, in particular on employment
forecasts, on work organisation and on
the company’s employment policy.

It should be noted that CLA n° 9 does
not set out how the procedure of
information and consultation should be
conducted. Although the information
could be provided verbally, it is however
advisable to have written proof (e.g. a
statement in the minutes of the council’s
or union’s meeting). The consultation
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should be interactive: the employer will
have to give its employees’
representatives the opportunity to ask
questions in relation to the contemplated
transaction, to formulate arguments and
make counter propositions, and will have
to examine and answer the questions,
arguments and counter propositions.

It is important to note that, although there
is a duty to effectively consult (.e. to try to
reach a consensus), the employer will not
need to obtain an actual agreement with its
employees’ representatives; they have no
power of veto. Accordingly, the employees’
representatives will in principle not have the
ability to delay or to prevent the
contemplated transaction. However, case
law demonstrates that trade unions can
nevertheless have a significant impact on a
transaction: in the case in question, trade
unions (who were not informed/consulted
in relation to a contemplated transfer of
undertaking) started summary judicial
proceedings the day before signing of the
commercial agreement. The Court ruled
that the company first had to duly inform
and consult its employees before entering
into the agreement.

Article 11 of the CLA n° 9, provides that
the information must take place “in due
course and before any announcement is
made”, and consultation must
“effectively” take place “in advance”.
Article 3 of the CLA n° 9, provides that
the information and consultation must
take place “prior to the decision being
taken. (...) This must enable the works
council to expertly conduct discussions
during which the members will be able to
advise, make suggestions or objections.”
Accordingly, the information and
consultation process must take place
prior to the decision on the planned
change in structure. The employees’
representatives cannot be presented with
a “fait accompli” and the employer may
not reduce the information and
consultation to a mere formality. In
addition, the Works Council must be
informed before any public statement

is made.
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Even if a company does not have to
inform and consult with the employees’
representatives according to article 11 of
CLA n° 9, it may nevertheless have an
obligation to inform on the basis of article
25 of the Royal Decree of 27 November
1973, when (i) it has a Works Council
and (i) the contemplated transaction
could have a significant impact on the
social, financial and economic situation
of the company.

Under the Royal Decree, the employees’
representatives need to be informed of
the consequences of the events or the
decisions for the development of the
company’s activities and for the
employees’ situation. The Royal Decree
does not require consultation as such.
The information must be provided “if
possible, before the decision is
implemented”. The information may
therefore be given after signing but before
closing. The words “if possible” mean that
these decisions have to be communicated
before they are implemented, unless it is
practically impossible for the employer to
convene the Works Council or the
employer has an obligation of
confidentiality based on other regulations.

Finally, if redundancies are contemplated,
the employer will be obliged to follow an
additional information and consultation
procedure if it is facing a collective
dismissal. However, the rules that must
be applied in such situation are different
(and stricter) than those described above.

12.3 Notification of Authorities

The Federal Ministers of Finance and of
Economic Affairs and the Minister of
Economic Affairs of the Brussels region
must be notified in advance of a transfer
of one-third or more of the equity of a
company conducting its business in
Belgium if that company’s net assets are
€2,500,000 or more, but no government
consent or response is required and the
law does not provide for any penalty in
case of a failure to notify. This notification
obligation does not apply in relation to
the Walloon and Flemish region.

12.4 Liabilities

Failure to comply with the information

and consultation obligations of CLA n° 9
does not affect the validity of a transaction.
However, it can result in a criminal fine of
between €300 and €3,000 (multiplied by
the number of employees, but subject to a
maximum amount of €300,000) or an
administrative fine of between €150 and
€1,500 (multiplied by the number of
employees, but subject to a maximum
amount of €150,000). In addition,
employees could claim damages for actual
losses suffered as a consequence of the
non-compliance. However, in practice, it
would be difficult for them to show such a
loss. Finally, there is also a very limited risk
that summary proceedings will be brought
to delay the completion of the transaction
until consultation has occurred. Once
completed, the transaction cannot

be revoked.

Failure to comply with the information
obligations of the Royal Decree can also
result in criminal fine of between

€300 and €3,000 or administrative fines
of between €150 and €1,500. However
these fines are more of a theoretical risk.

In the event of a collective dismissal,
failure to comply with the information and
consultation obligations may also give
rise to criminal sanctions. In addition, the
employees may challenge the validity of
the information procedure. If the
challenge is found to be justified, the
employees can ask to be reinstated, and
failure to reinstate them will result in an
additional indemnity.

13. Termination

13.1 Individual Termination

An employment contract entered into for
a fixed-term or for a specific assignment
expires automatically when the agreed
period has elapsed or when the agreed
assignment is completed.

An employment contract entered into for
an indefinite period of time can be
terminated by giving notice or by paying
compensation in lieu of notice.
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13.2 Notice in writing and sent by registered mail to blue-collar workers, and on the first day
A contract concluded for an indefinite the other party. The notice is deemed to of the following month in the case of
period of time may be terminated by the have been received three working days white-collar workers. In urgent cases, this
employer or the employee by giving after the date of the dispatch of the process can be expedited, using a bailiff
notice. Notification of the start date and notice and takes effect on the first day of notification. Notice periods are:

the duration of the notice period must be the following week in the case of

Blue-collar
_ Notice by Employer Notice by

Employee P ; :
Seniority Employees hired Employees hired Seniority Erc:lﬁs 2’ Erc:lﬁs 23;
before 01/01/2012  after 01/01/2012 pioy POy

White-collar earning €32,254 per

annum or less

< 6 months 28 days 28 days 14 days < 5 years not less 1,5 month
than 3

> 6 months and < 5 years 35 days 40 days 14 days it

>5years and < 10 years 42 days 48 days 14 days for every a further 3 max 3
further months months

> 10 years and < 15 years 56 days 64 days 14 days commenced
period of

> 15 years and < 20 years 84 days 97 days 14 days 5 years'

> 20 years 112 days 129 days 28 days service

White-collar earning more than €32,254 per annum For blue-collar workers, collective
agreements regularly provide for longer
notice periods and for white-collar
workers, collective labour agreements can

Seniority Employees hired Employees hired =~ Employees hired
before 01/01/2012  after 01/01/2012  after 01/01/2014

can impose restrictions on dismissals
< 3 years “reasonable notice” 91 days 91 days which may entitle the dismissed
> 3 years and < 4 years (not less than 3 120 days 116 days employees to additional indemnities.
months for each
>4 years and < 5 years ~ Period of five years' 150 days 145 days Highly paid white-collar workers are
service defined as those earning above a pay
> 5 years and < 6 years commenced) 182 days 182 days threshold which is adjusted annually
(€32,254 per annum for the year 2013).
> 6 years and < 7 years 210 days 203 days For white-collar workers hired before
1 January 2012, the notice period has to
2 7 years and < 8 years 240 days 232 days be agreed at the time of the dismissal
for every further year of a further a further failing which it hag t,O be fixed by the
e 30 days 29 days Labour Court. In fixing a reasonable

period of notice, the Court will take into

employee, his or her period of service
<5 years max 4, 5 or 6 . 45 days with the employer, the position held, the
> 5 years and < 10 years months depending 90 days remuneration as well as all circumstances
on whether the of the case including the employee’s
> 10 years annual salary is 135 days prospects of finding a new job. Several
lower or higher formulae based on statistical analysis of

> 15 years and a annual  than €64,508 180 days

relevant cases are used for calculating
salary > EUR 64,508

notice periods, but Courts are not bound
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by any of them. There is a recent
tendency in case law to fix the
reasonable notice period at one month
per year of service. For white-collar
workers hired after 1 January 2012, the
notice periods are fixed by statute (see
above) and any of the above formulas
lose their relevance.

A period of notice fixed in advance will not
bind the parties, except in the case of
higher paid white-collar workers (i) earning
salaries above a threshold level (in 2013,
€64,508 per annum); (i) employed after

1 April 1994; and (i) with whom a notice
period was agreed before the
commencement of the employment. Such
previously agreed notice periods may not
be less than three months for each period
of five years’ service commenced.

The employer can also terminate the
contract by paying compensation in lieu of
notice. In this case, there are no particular
formalities and the termination can take
effect immediately. The compensation
equals the amount of the monthly
remuneration (including all benefits) times
the number of months/days’ notice period
that should otherwise have been given to
the employee.

13.3 Reasons for Dismissal

There is, in principle, no obligation to
justify a decision to give notice but the
right to give notice must not be exercised
“abusively” otherwise the other party may
be entitled to claim damages. However,
with regard to blue-collar workers, the
law considers a termination to be
“abusive” if the blue-collar worker can
show that he or she was not dismissed
for reasons connected with his or her
conduct or competence or some bona
fide economic reason connected with the
running of the business. In addition,
Belgian anti-discrimination legislation
provides that it is unlawful to select
employees for redundancy on
discriminatory grounds.

The employer can terminate the contract
immediately for gross misconduct (“motif
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grave - dringende reden”), i.e. any
culpable act or omission immediately
rendering the continued working
relationship impossible. The termination
must be notified in writing but is operative
instantly. If the employer does not act
within three working days of discovering
an employee’s gross misconduct, it
cannot be used to justify instant dismissal
without notice or payment in lieu of notice.

Until 30 June 1997, the normal retirement
age was 60 years for women and

65 years for men. As of that date,
however, the retirement age for women is
progressively being increased so that with
effect from 2009, the normal retirement
age is 65 years for both men and women.

Termination is not automatic in the case
of retirement and notice has to be given
by the employer but reduced notice
periods apply from age 60 (in the event of
a resignation by the employee) and from
the age of 65 (in the event of dismissal by
the employer).

Employees meeting specific age and
seniority conditions are, upon dismissal,
entitled to a kind of early retirement
regime (stelsel van werkloosheid met
bedriffstoeslag - Régime de chémage
avec complément d’entreprise). Under
this regime, these employees are entitled
to supplementary unemployment
allowances payable by the employer for
the period from the end of the notice
period until the employee reaches the
age of retirement (i.e. 65 years). The
amount of the supplementary
unemployment allowance is equal to half
of the difference between the net salary
(calculated by reference to the monthly
gross salary up to a ceiling) and
unemployment benefits. The general early
retirement regime is available to persons
over 60 years of age with at least

40 years’ service. In addition to the
general early retirement regime, specific
early retirement regimes exist for various
categories of employees (e.g. for
employees with a long career, employees
working night shifts, etc).

13.4 Special Protection

The law provides special protection for
several categories of employees who are
considered particularly vulnerable such as
pregnant women, candidates and
employees’ representatives in the Works
Councils and Health and Safety
Committees, safety advisers, employees
holding political office and those called up
for service with the armed forces, etc.

Such protection generally includes a
prohibition against dismissal and an
obligation to pay a variable sum by way of
compensation if the prohibition is infringed.
For instance, an employees’ representative
in the Works Council at the beginning of
his or her mandate and with more than

20 years’ service could claim a special
payment of up to eight years’ salary.

13.5 Closures and Collective
Dismissals
In the event of the closure of an
undertaking with an average of at least
20 employees in the four previous
quarters, or in the event of a large
reduction in its workforce (i.e. to below
one quarter of the average number of
persons employed in the four preceding
quarters), an additional redundancy
payment must be paid to employees with
more than one year’s service whose
employment has been terminated during
a stipulated period before or after the
closure of the undertaking or reduction in
its workforce.

There are other procedures and payments
in the event of collective dismissals by an
undertaking that had an average of at least
20 employees in the previous calendar
year. How the rules on collective
dismissals will apply depend upon the size
of the undertaking and the number of
dismissed employees. In addition to the
notice or payment in lieu of notice, a
payment must be made to employees
who, following their redundancy, are either
unemployed or have found new
employment but at lower pay. An
employee is not entitled to receive both
collective dismissal and closure payments.
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In the event of either closure or collective
dismissals, there is an obligation to inform
and consult with employees. The
employer must inform the Works Council
or, if there is no Works Council, the Trade
Union Delegation or, if there is no Trade
Union Delegation, the Health and Safety
Committee (or the employees directly if
none of these bodies exist) of the
proposed redundancies or closure. In
addition, various Governmental agents
must be informed such as the Ministry of
Labour and the Regional Office of
Employment. Specific procedures,
formalities and waiting periods apply in
both circumstances. Failure to comply
with the information and consultation
procedure may give rise to severe civil,
criminal and/or administrative sanctions.

14. Data Protection

14.1 Employment Records

The collection, storage and use of
information held by employers about their
employees and workers (prospective,
current and past) are regulated by the law
of 8 December 1992 on the protection of
privacy in relation to the processing of
personal data (the “Privacy Law”). The
Privacy Law was amended with effect
from 1 September 2001 by the law of

11 December 1998 implementing the EU
Data Protection Directive. Infringement of
the Privacy Law can lead to fines,
compensation claims from affected
employees or regulatory action.

Essentially employers, as data controllers,
are under an obligation to ensure that
they process personal data about their
employees (whether held on manual files
or on computer) in accordance with
specified principles including the
following: a requirement to ensure that
data is accurate, up to date, and is not
kept longer than is necessary and a
requirement that it is stored securely to
avoid unlawful access or accidental
destruction or damage to it.

Employers are generally advised to
ensure they have some sort of document

retention policy in place and to ensure
that staff are aware of their data
protection obligations. Employers will also
need to provide certain information to the
employees in respect of the data
processing. A notification to the Privacy
Commission (the Belgian data protection
regulator) will often be required. The
notification is essentially a registration of
what data is processed and the purposes
of the processing.

The processing of sensitive personal
data, (meaning data which reveals racial
or ethnic origin, political opinions,
religious or philosophical beliefs or
trade-union membership and data
concerning sex life as well as judicial
data), can only be processed if the
employer can rely on one of the statutory
justifications for such processing.

14.2 Employee Access to Data
Employees, as data subjects, have the
right to make an access request. This
entitles them, subject to certain limited
exceptions, to be told what data is held
about them, how it has been obtained
and to whom it has been disclosed and
to be provided with a copy of their
personal data. Subject access requests
are uncommon and there is no standard
approach in respect of whether fees are
levied for the provision of this information.

14.3 Monitoring

The monitoring of employee e-mail,
Internet and telephone usage and Closed
Circuit TV monitoring is regulated by the
Privacy Law, among other pieces of
legislation. On 26 April 2002, the National
Labour Council approved a collective
labour agreement which deals specifically
with the protection of employee privacy in
the context of the monitoring of electronic
communications data. This agreement is
binding on all employers.

Monitoring is permissible provided that it
is carried out in accordance with the
Privacy Law principles and processing
conditions. In addition, the collective
labour agreement specifies that

monitoring is only permitted for certain
purposes and that the infringement of the
privacy of employees should be
minimised; so for example, data should
be collected about the duration of
Internet connections rather than data
about individual sites visited. Express
employee consent to monitoring will
usually be required. In addition, both the
Works Council and the individual
employees should be made aware of the
purpose for which the monitoring is being
conducted. Where disciplinary action is a
possible consequence of anything
discovered, this too should be made
clear to employees. The collective labour
agreement sets out specific procedural
requirements when the monitoring gives
rise to a need to link the data to a
specific employee.

14.4 Transmission of Data to

Third Parties
An employer who wishes to provide
employee data to third parties must do so
in accordance with the Privacy Law
principles and processing conditions. In
many cases it may be necessary to obtain
express consent to such disclosure in the
absence of a legitimate business purpose
for the disclosure and depending on the
nature of the information in question and
the location of the third party. Where the
third party is based outside the EEA, it
should be noted that the Privacy Law
prohibits the transfer of data to a country
outside the EEA unless that country
ensures an adequate level of protection
for personal data or one of a series of
limited exceptions applies. In the context
of commercial transactions where
employee data is requested, care must be
taken to comply with the Privacy Law.
Where possible anonymised data should
be provided.

Contributed by Clifford Chance, Brussels
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1. Introduction

Under the Bulgarian Constitution the right
to work is recognised as a fundamental
right of citizens and the Bulgarian state is
obliged to facilitate the exercise of that
right by all persons, including those with
physical or mental impairments. The
Constitution expressly prohibits forced
labour and sets out the following basic
rights for employees: (i) the freedom to
choose employment; (i) healthy and safe
working conditions; (i) a minimum salary;
(iv) remuneration corresponding to the
work performed; and (v) a right to rest
and leave. Each of these rights is to be
exercised in accordance with the relevant
legislative provisions.

The Labour Code is the principle source
of law regulating the legal relationship
between an employer and an employee
and includes the following: addressing
trade unions and employers’
organisations, collective agreements,
employment contracts, information and
consultation rules, working time, leave,
work discipline, disciplinary liability and
other employer’s and employee’s
liabilities, remuneration, health and safety
and termination of the employment
relationship. The majority of the provisions
of the Labour Code are statutory and,
therefore, may not be amended or
waived even by the mutual consent of
employer and employee. The Labour
Code was adopted in 1986 and has been
amended a number of times with a view
to implementing the relevant EU
Directives applicable to labour issues.

It is a fundamental principle of the Labour
Code that the State must consult with the
representative organisations of the
employees and the employers before
labour legislation is implemented. This
concept is referred to as the “social
dialogue”. Social dialogue is achieved by
means of trilateral collaboration (the
“tripartite principle”). Trilateral
collaboration is performed by the National
Council for Tripartite Cooperation (the
NCTC) which is comprised of

© Clifford Chance, 2013

representatives of the Council of Ministers
and the employees’ and the employers’
representative organisations.

State control over the implementation of
labour legislation is executed by the
“General Labour Inspectorate”, the
special executive agency to the Ministry
of Labour and Social Security Policy.

It is not possible to contract out of the
statutory protection conferred on
employees, and contracts of employment
or clauses of such contracts that are
contrary to mandatory statutory
provisions or to collective agreements are
null and void.

Some specific areas of employment law
(e.g. health and safety at work,
employment promotion, collective labour
disputes etc.) are governed by specific
legislation (for example Health and Safety
at Work Act, Employment Promotion Act,
Settlement of Collective Legal Disputes
Act). Bulgarian law provides that the
legislative provisions of such specific
legislation prevail over the more general
provisions of the Labour Code.

In addition, certain labour issues are
regulated in more detail by
secondary legislation.

[t should also be noted that other
legislation also contains specific
provisions regulating employment
relationships, such as the Higher
Education Act and Republic of Bulgaria
Defence and Armed Forces Act.

Bulgaria has been a member of the
International Labour Organisation since
1920 and it has ratified numerous
international treaties governing labour
matters such as forced labour,
trade-union freedom, discrimination,
minimum age for employment etc.
Bulgaria ratified the European Social
Charter in 2000. Such international
treaties take priority over any conflicting
provisions of domestic legislation.

Collective agreements are regulated by
the Labour Code and have a dual nature.
On the one hand they have contractual
effect and on the other hand they are a
source of law in the sense that they
establish minimum rights and obligations
in respect of certain categories of
employee which are more favourable for
the relevant employees than the minimum
terms and conditions prescribed by the
Labour Code.

The civil departments of the relevant
Regional Court settle labour disputes
between employees and employers.
Collective labour disputes between
employees’ organisations and employers
are settled under the procedures
regulated by the Collective Labour
Disputes Settlement Act, i.e. through
negotiations, mediation and/or arbitration,
where the arbitration is performed by the
National Institute for Conciliation and
Arbitration at the Ministry of Labour and
Social Policy.

2. Categories of
Employees

2.1 General

The terms “factory workers” (applicable to
blue-collar employees who are directly
involved in production or other activities
principally requiring manual work) and
“office workers” (applicable to white-collar
employees performing mainly intellectual
work) are used in the Labour Code to
differentiate these two categories from a
purely linguistic point of view. Bulgarian
labour legislation does not include
specific regulations providing for
differential treatment of blue and
white-collar staff.

There are currently three labour
categories in Bulgaria: first, second and
third and these categories are
significant for the purposes of the right
to retire as employees who come within
the first or second labour categories are
entitled to retire earlier than employees
in the third category.
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2.2 Directors

Directors who manage and represent
companies perform their duties pursuant
to management agreements. By their
legal nature, those agreements are not
contracts of employment but “special
mandate” agreements, which are
regulated by Bulgarian commercial and
civil law. For social insurance purposes
(see further below) company directors are
treated as compulsory insured persons
against all social insurance risks.

2.3 Other

The Civil Servants Act (the “CSA”) defines
civil servants as persons holding salaried
tenured positions in the state
administration and assisting a body of
state power in the exercise of its powers.

The CSA regulates the requirements that
must be met by a person in order to be
appointed as a civil servant. One of the
key requirements is that such a person
must be a Bulgarian citizen, a citizen of
another EU Member State, a citizen of a
European Economic Community Treaty
Member State or a citizen of the Swiss
Confederation. Civil servants do not
work under an employment relationship
regulated by the Labour Code but under
a civil-service relationship that is
governed by the CSA. The
establishment of a civil-service
relationship is always preceded by an
open competition procedure.

3. Hiring

3.1 Recruitment

Employers are free to select and employ
personnel corresponding to their
particular requirements provided that the
selection and employment procedures
are not discriminatory.

Employers recruit via a variety of sources
such as internet or media advertising and
personnel recruitment agencies.
Employers may at their discretion inform
the National Employment Agency of
vacant positions and are further obliged
to inform the Agency: (i) when such

positions are filled or are withdrawn
without being filled; (i) of those employed
persons who have been notified of the
vacant positions by the National
Employment Agency; (iii) of those
unemployed persons who have refused
to accept a vacant position; and (iv) of
their refusal to hire persons who have
been notified of the vacant positions by
the National Employment Agency.

The state policy on employment is
governed by the Employment Promotion
Act. This provides that each Bulgarian
citizen, as well as each citizen of another
European Union Member State, European
Economic Area Member State or of the
Swiss Confederation, is entitled to work
in Bulgaria without a work permit and
when they seek a job they are entitled to
register with the competent local
department of the National Employment
Agency (see further below).

3.2 Work Permits

Bulgaria strictly applies the EU regulations
pertaining to the free movement of
people. Citizens of the EU and EEA and
the Swiss Confederation do not require
work permits to work in Bulgaria and are
allowed to enter freely into an
employment relationship with a local
employer; however, they will have to
apply for a long-term residence permit.

Other foreigners must follow the
procedure prescribed by the Bulgarian
Promotion of Employment Act. This
provides that foreign citizens are entitled
to employment in Bulgaria only after
receiving a work permit by the National
Employment Agency. The work permit is
specific to an individual. A work permit
entitles the holder to employment in
Bulgaria for a prescribed period in a
specified role for an employer which is
the physical or legal entity registered
under Bulgarian law that has applied for
the work permit. A work permit is issued
for one year and may be re-issued for up
to three years. As an exception, a work
permit may exceed three years in

duration in the case of: (i) the managerial
staff of companies and branches of
companies established in Bulgaria;

(i) teachers in secondary schools and
universities; and (i) professional athletes
and coaches in professional sports clubs.

Work permits will be issued to foreigners
for positions in respect of which Bulgarian
citizenship is not required if the following
conditions are satisfied:

(@) the state, development and public
interests of the national labour
market are satisfied;

(b)  the total number of foreigners
working for the local employer does
not exceed 10% of the average
number of Bulgarian citizens,
citizens of Member States of the
European Union, citizens of other
States which are parties to the
Agreement on the European
Economic Area, citizens of the
Swiss Confederation and the
persons under Art. 18, para. 3 of
the Employment Promotion Act
hired under an employment
relationship within the preceding
twelve months;

(c) the conditions of work and pay
offered are not less favourable than
the conditions available to Bulgarian
citizens for the relevant work
category; and

(d)  the remuneration meets national
minimum wage requirements.

The employment of foreigners illegally
staying in Bulgaria is prohibited by law. In
the event that an employer hires a
foreigner illegally staying in Bulgaria in
breach of this prohibition, the employer
must pay the remuneration agreed with
the employee for a period of three
months, unless the employer or the
employee proves a different duration of
employment. The remuneration may not
be lower than the minimum salary
established for Bulgaria or for the
economic activity concerned.

© Clifford Chance, 2013
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In addition, the penalty for a legal person
who has hired a foreigner illegally staying
in Bulgaria is between BGN 3,000 and
BGN 30,000. When the violation has been
committed by an individual, the penalty is
between BGN 750 and BGN 7,500.

4. Discrimination

The Labour Code prohibits direct or
indirect discrimination on the grounds of
ethnicity, origin, gender, sexual orientation,
race, skin colour, age, political and
religious convictions, affiliation to trade
union and other public organisations and
movements, family and property status,
mental or physical disabilities, as well as
differences in the contract term and the
duration of working time.

The Protection Against Discrimination Act
(the “PADA”) also prohibits direct or
indirect discrimination on the grounds of
gender, race, nationality, ethnicity,
genetics, citizenship, origin, religion or
belief, education, personal convictions,
political affiliation, personal or social status,
disability, age, sexual orientation, marital
status and financial status (Protected
Grounds) or any other grounds established
by law or international agreement to which
the Republic of Bulgaria is a party.

Direct discrimination is legally defined as
any less favourable treatment of a
person, on one of the prohibited grounds
specified in PADA, than the treatment
another person is receiving, received, or
would receive in comparable
circumstances. Indirect discrimination
arises where a person is placed in a less
favourable position compared to other
persons through an apparently neutral
provision, criterion or practice, as an
indirect consequence of falling within one
of the protected categories specified in
PADA, unless that provision, criterion or
practice is objectively justified in view of a
legal aim and the means of achieving this
aim are appropriate and necessary.

Discrimination during the recruitment
process is expressly prohibited.

© Clifford Chance, 2013

Employers may not set requirements or
require information with regard to the
Protected Grounds, unless one of the
legislative exceptions applies. In addition,
employers may not refuse to employ a
person on the grounds of pregnancy,
maternity or parental responsibility.

Employers are also obliged to ensure
equal working conditions for all
employees, including: (i) equal pay for the
same job or for a job of equivalent value;
(i) equal opportunities for training with a
view to improving skills and qualifications;
and (i) equal criteria when terminating
employment contracts and imposing
disciplinary sanctions. One of the most
significant obligations on an employer is
the requirement to adapt the workplace
to meet the particular needs of disabled
employees unless the costs of such
changes are unreasonably high.

Harassment, including sexual
harassment, is expressly outlawed.
Harassment is any unwanted physical,
verbal or other conduct on one of the
prohibited grounds aimed at, or resulting
in, a violation of a person’s dignity and
the creation of a hostile, offensive or
intimidating environment. Sexual
harassment is any unwanted physical,
verbal or other conduct of a sexual
nature, which violates dignity or honour
and creates a hostile, offensive,
degrading or intimidating environment
and in particular where the rejection of
and/or pressure to accept such conduct
may influence any decision-making
affecting the person.

On receipt of a complaint from an
employee about being harassed in
his/her workplace the employer is
obliged to hold an inquiry immediately
and take measures to stop the
harassment, including disciplinary
measures where the harassment was
caused by another employee.

PADA specifies limited situations in which
different treatment will not amount to
discrimination. For example, when different

treatment of persons on the grounds of
their religion is necessary with regard to
occupations in religious institutions.

The Commission for Protection against
Discrimination is the competent Bulgarian
institution which ensures equal
opportunities and compliance with PADA
and other legislative provisions regulating
equal treatment. Every individual, legal
entity or institution may bring a case to the
Commission. The Commission may also
initiate a case in circumstances where it
becomes aware of discriminatory practices.

When exercising its powers, the
Commission is competent to assess
whether there have been violations of
equal treatment legislation and has the
power to: (i) order the cessation of
discriminatory treatment and require the
status quo to be re-established;

(i) impose administrative sanctions and
enforcement measures; and (iii) issue
mandatory directions for compliance with
equal treatment legislation. In cases of
discrimination, the Commission can
impose pecuniary sanctions ranging from
BGN 250 to BGN 2,500. More severe
sanctions may be imposed in serious
cases. Sanctions ranging from BGN 500
to BGN 2000 can be imposed in
circumstances where an employer fails to
provide the Commission with evidence or
information that has been requested or
fails to allow access to its premises.

The decisions of the Commission are
subject to appeal to the Supreme
Administrative Court.

5. Contracts of
Employment

5.1 Freedom of Contract

The Labour Code regulates freedom of
contract. Contracts of employment
establishing terms and conditions which
are less favourable for employees than
mandatory provisions of law or collective
agreements are null and void. Generally,
neither the employer nor the employee
may unilaterally modify the employment
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relationship, although there are some
exceptions provided by law. For example,
the employer may, where production so
requires or in the case of a temporary
suspension of work, unilaterally assign
the employee temporarily to other work in
the same or in another enterprise for a
period of up to 45 calendar days within
one calendar year, and in the case of a
temporary suspension for the duration of
the suspension. Where the assignment
exceeds 45 days, the consent of the
employee is required. In addition, the
employer may unilaterally increase an
employee’s pay.

However, the situation when an employee
is transferred to another job within the
same enterprise, without changing the
specified place of work, the position and
the amount of the basic wage, is not
treated as a modification of the
employment relationship.

5.2 Form

The Labour Code requires contracts of
employment to be in writing. The
employer is obliged to notify the
respective territorial directorate of the
National Revenue Agency within three
days of concluding or amending the
employment contract and within seven
days of its termination.

Under Bulgarian law employment
contracts may be concluded for an
indefinite period or as fixed-term contracts.

An employment contract is deemed to
be for an indefinite period, unless
otherwise agreed.

Fixed-term contracts of employment may
be entered into: (i) for a period not
exceeding three years, unless otherwise
provided for by legislation or an act of the
Council of Ministers; (i) for the duration of
a specific project; (iii) for the temporary
replacement of an employee who is
absent from work; (iv) to temporarily fill a
position until a permanent employee is
appointed following a competitive
examination; or (v) for a fixed term of

office where the relevant authority has
specified a fixed term.

Fixed-term employment contracts for a
period not exceeding three years are
normally entered into for casual, seasonal
or short-term work, as well as with newly
employed persons in enterprises that
have been pronounced bankrupt or put
into liquidation. As an exception, a
fixed-term employment contract may be
concluded for a period of more than one
year for work that is not of a casual,
seasonal or short-term nature. The
employee may also conclude such an
employment contract for a shorter period
upon request in writing. In both cases, the
fixed-term employment contract may be
renewed once only for a term of at least
one year. Any fixed-term employment
contract concluded in violation of these
legislative requirements will be treated as
a contract of indefinite duration.

In line with Council Directive 1999/70/EC
of 28 June 1999, Bulgarian employees
engaged under fixed-term contracts of
employment enjoy the same rights and
obligations as employees engaged
under contracts of indefinite duration.
Fixed-term employees may not be
treated in a less favourable manner than
comparable permanent employees
performing the same or similar work at
the enterprise solely because of the
fixed-term nature of the employment
relationship except where certain rights
are contingent on the possession of
qualifications or the acquisition of skills
as a matter of law.

5.3 Trial Periods

The Labour Code regulates contracts of
employment with a trial period. Where
the work requires the abilities of the
employee to be assessed, his or her
permanent appointment may be
preceded by a contract of employment
with a trial period of up to six months.
Such a contract may also be concluded
where the employee wants to verify
whether the work is suitable for him/her.

A trial period contract must expressly
state whose benefit the trial period is
being established for. Where the contract
does not include such a statement, the
trial period is presumed to be for the
benefit of both parties.

During the trial period, the parties have
the same rights and obligations as under
a permanent contract of employment.

After the expiry of the trial period no other
trial period contract may be concluded
between the same employer and
employee for the same type of work at
the same establishment.

The party for whose benefit the trial
period is established may terminate the
contract without notice at any time prior
to the expiry of the trial period. If the
contract is not terminated until the expiry
of the trial period, it is then considered a
permanent contract of employment.

5.4 Confidentiality and
Non-Competition
Under the provisions of the Labour Code,
an employee is obliged to be loyal to the
employer, not to abuse the employer’s
trust, not to disclose any confidential data
and to protect the reputation and
goodwill of the enterprise.

An express non-competition clause
operating during the employment
relationship may be included in a contract
of employment. According to recent
decisions of the Bulgarian Supreme Court
of Cassation, non-competition clauses
limiting the employee’s right to work after
the termination of the employment
relationship are contrary to the Labour
Code and the Constitution of the
Republic of Bulgaria. The Constitution
provides that every citizen has the right to
freely choose an occupation and place of
work. This right may not be a subject to
restriction in a private agreement,
including through a clause in an
employment agreement. In addition, the
Labour Code expressly prohibits the
refusal of the personal right to work.
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5.5 Intellectual Property

The general rule under the Copyright and
Related Rights Act is that copyright over
work created by an employee during the
course of an employment relationship
belongs to the author. The employer is,
however, granted the exclusive right to
use such copyrighted work for its own
purposes, without permission from the
author and without paying
compensation, unless the contract of
employment provides otherwise. The
employer is allowed to exercise that right
in a manner that is consistent with the
usual business activity of the enterprise.
If the employee’s remuneration during the
period when the copyrighted work was
created is obviously disproportionate to
the revenues collected as a result of the
copyrighted work’s use, the employee,
as author, is entitled to demand
additional remuneration.

An exception to this general rule is the
copyright over computer software and
databases. When the latter are created
under the terms of the employment
contract, the copyright belongs to the
employer, unless otherwise agreed.

6. Pay and Benefits

6.1 Basic Pay

Usually, the national minimum wage is
determined by the Council of Ministers
annually at the beginning of the relevant
year, and the minimum wage applies with
effect from 1 January of that year.

The minimum monthly wage applicable
until the end of 2012 was BGN 290
(approx. €148) and the minimum hourly
wage was BGN 1.72 (for an eight-hour
working day, five-day working week).
With effect from 1 January 2013 the
minimum monthly wage will be BGN 310
(approx. €158).

Collective agreements in some industrial
and business sectors also may establish
more generous minimum remuneration
levels for the relevant industry sectors.
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Employers are not obliged to index
salaries. The employer and the employee
may agree on index linking when
concluding an individual contract of
employment or index linking may be
agreed in a collective labour agreement.

Normally the salaries in the so-called
“budget sphere” (i.e. institutions and
establishments financed by the state
budget) are indexed on an annual basis
pursuant to the State Budget Act.

6.2 Pensions

Supplementary social insurance in
Bulgaria is organised by compulsory and
voluntary supplementary social insurance.
It is implemented through participation in
supplementary, compulsory, universal
and/or occupational pension funds,
supplementary voluntary retirement
insurance funds and/or funds for
supplementary voluntary retirement
insurance under occupational schemes. It
is also implemented through
supplementary voluntary unemployment
or vocational-training insurance funds,
which are incorporated and managed by
insurance companies or by companies
for supplementary voluntary insurance for
unemployment and/or professional
qualification licensed according to the
procedure established by the Social
Insurance Code. The Bulgarian State
regulates the activity of supplementary
social insurance companies and funds for
the purpose of protecting the interests of
the insured persons and the pensioners.
The Financial Supervision Commission (a
state-funded body accountable to the
Bulgarian Parliament) also regulates the
activity of supplementary social insurance
companies and funds.

Current Bulgarian legislation gives
employers the opportunity to pay social
insurance contributions for their
employees to supplementary voluntary
social insurance companies and funds
and many employers do so. Employers
are not, however, legally obliged to pay
such contributions for the supplementary
voluntary social insurance of their

employees. As far as compulsory
insurance is concerned, the social
insurance contributions for universal
pension funds (5% of remuneration) are
compulsory and they are split between
the employer and the employee (2.2% is
payable by the employee and 2.8% by
the employer), whereas the contributions
for professional pension funds (12% of
remuneration for employees working in
first work category and 7% for employees
working in second work category) are
payable by the employer. Compulsory
voluntary insurance applies to employees
born after 31 December 1959.

6.3 Incentive Schemes

Bulgarian law does not specifically
regulate share schemes and they are not
mandatory. However, such schemes may
be operated as a means of incentivising
employees and may be covered by
collective agreements.

6.4 Fringe Benefits

Fringe benefits, such as company cars
and mobile phones, are not mandatory,
though such benefits are normally
provided to managerial staff. Individual
contracts of employment will regulate the
nature of any such benefits to be provided.

6.5 Deductions

Without the employee’s consent,
deductions from his/her salary may be
made by the employer only on the
grounds expressly stipulated in the
Labour Code, for example, employers are
obliged to make deductions from
employees’ salaries for income tax and
social security payments borne by the
employees on a monthly basis. However,
an employer may not make deductions
from the employee’s salary as a “fine” for
breach of labour discipline, for example,
when the employee is late for work or
smokes in unauthorized areas.

7. Social security

7.1 Coverage
The social security system regarding
persons employed in Bulgaria is
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administered by the State. The Social
Insurance Code requires employees to be
compulsorily insured against all social risks
where they are employed for more than five
working days (or 40 hours) within one
calendar month, irrespective of the nature
and duration of their work and the method
of calculating and paying their
remuneration. Directors who manage and
represent companies under management
agreements and civil servants also have to
be insured against all social insurance risks.

The public social insurance system in
Bulgaria provides benefits, allowances and
pensions for: (i) temporary disability;

(i) temporarily reduced working capacity;
(ili) disablement; (iv) maternity;

(V) unemployment; (vi) old age; and

(vii) death.

These benefits are funded through the
social security payments of the employer
and the employee, the amounts of which
are determined on an annual basis.

The mandatory health insurance in
Bulgaria guarantees insured persons
access to medical assistance and a right
to choose a general practitioner and
dentist. The amount of the health
insurance contribution is determined on
an annual basis.

Employees may also subscribe to
voluntary health insurance. Such
insurance is provided by joint-stock
companies, registered and licensed under
the Commerce Act.

7.2 Contributions

Contribution rates for public social
insurance funds are determined by the
Social Insurance Code and depend on
what work category (one, two or three)
the employee is in and whether the
insurance is against all risks or provides
more limited cover. Contribution rates are
as follows:

(@  for pensions fund contributions —

(i) 17.8% for employees born
before 1 January 1960 whereas,

for work category one and two
the contribution rate is 20.8%;

(i) 12.8% for employees born after
31 December 1959 whereas, for
work category one and two the
contribution rate is 15.8%;

(b)  general sickness and maternity fund
contributions - 3.5%; and

(¢)  unemployment fund
contributions — 1%.

In addition to the above contributions, a
further contribution is made in relation to
employment injury and occupational
disease that varies from 0.4% to 1.1% of
remuneration. The Public Social Insurance
Budget Act determines the rate of
contributions for the relevant year,
according to the area of economic activity.

Social insurance contributions are
calculated on the employee’s gross
monthly remuneration. If, however, the
monthly remuneration is less than the
minimum level of social insurance income
laid down for employees in that
profession for the relevant calendar year
then the contributions are based on that
minimum level. If the employee’s gross
monthly remuneration is in excess of the
maximum level of social insurance
income stipulated for the relevant
calendar year the contribution is based
on the maximum income level rather than
the actual salary.

For example, Bulgarian law provides that
the minimum amount of social insurance
income for clerical staff engaged in the
electrical energy production industry is
BGN 380. If such a clerical employee
receives gross monthly remuneration of
BGN 300, then the social insurance
contributions will be calculated on the
amount of BGN 380, as this is the
minimum social insurance income
stipulated for employees in that
profession. However, if the employee
receives gross monthly remuneration of
BGN 400, then the social insurance
contributions are calculated on the
amount of BGN 400. If the employee’s

gross remuneration is BGN 2500, then
the mandatory social insurance
contributions are calculated on BGN
2000, as this is the maximum monthly
social insurance income envisaged by
Bulgarian law for 2012. The draft of the
20183 Social Security Budget Act provides
for maximum social insurance income of
BGN 2200.

From 1 January 2009 the social
insurance contributions for the general
sickness and maternity fund (3.5%) is
split 60:40 between the employers and
the employees. The social insurance
contributions for the pensions fund are
split between the employee and the
employer as follows: (i) for employees
born before 1 January 1960, 7.9% is
payable by the employee and 9.9% is
payable by the employer (12.9% for work
category one and two); and (i) for
employees born after 31 December
1959, 5.7% is payable by the employee
and 7.1% is payable by the employer
(10.1% for work category one and two).

The health insurance contribution rate for
2013 is 8% of remuneration and the
payment of health insurance
contributions are shared between the
employer and the employee in the
following ratio: 4.8% - paid by the
employer, 3.2% - paid by the employee.

8. Hours of Work

The normal working week in Bulgaria
consists of five days with a maximum
daily working time of eight hours and a
maximum weekly working time of

40 hours. Working hours are established
by the internal activity rules of each
enterprise. Flexible working time may be
established where the organisation of
work so allows.

The Labour Code sets out the
circumstances in which the above daily
and weekly maximum limits can be
extended, in which case the length of the
normal working day may not exceed

10 hours and the total weekly working
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time may not exceed 48 hours. Such
extensions are permissible for a period of
not more than 60 working days in one
calendar year and for not more than 20
successive working days.

The normal working week can be
extended in the following circumstances:
(i) where production reasons so demand;
(ii) after preliminary consultations by the
employer with the trade union
representatives and employees’
representatives; (iii) after prior notification
to the Labour Inspectorate; and (iv) after
a written order issued by the employer. In
the event the employer extends the
employee’s working time it is obliged to
compensate the employee by granting a
corresponding reduction in working time
within four months.

Lower maximum working time limits exist
in relation to: (i) certain jobs where the
risks to the employee’s life and health
cannot be completely eliminated but a
reduction in the working time leads to
containment of those risks; and

(i) employees under the age of 18.
Secondary legislation prescribes those
areas of work subject to reduced working
time. Where there is a reduction in
working time, the employee’s
remuneration and other entitlements may
not be reduced.

An employer, after consulting with trade
union representatives and employees’
representatives, may establish open-
ended working hours for certain positions
where the nature of the work so requires.
Employees to whom open-ended
working time applies are obliged to
continue performing their duties beyond
normal working hours, if necessary.

The employer is obliged to compensate
employees for open-ended working hours
on work days by granting additional annual
paid leave (not less than five working
days). In the case of open-ended working
hours on weekends and holidays the
employees have to be compensated by
increased remuneration for overtime work.
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Work between 10.00 p.m. and 6.00 a.m.
(between 8.00 p.m. and 6.00 a.m. for
employees under 18 years of age) is
legally defined as night work. The
maximum daily limit for night work is
seven hours and the maximum weekly
limit is 35 hours.

Night work is prohibited for employees
under the age of 18, pregnhant women
and female workers at an advanced
stage of IVF treatment. It is also
prohibited for mothers with children under
the age of six or with disabled children,
employees who continue to study whilst
working and reassigned employees,
except where such employees consent.
In the case of reassigned employees the
health authorities must also be of the
opinion that the night work will not
adversely affect the employee’s health.

Shift work is also permissible if the nature
of the production process so requires.
However, assigning work during two
successive work shifts is prohibited.

The general rule is that overtime work

(i.e. work done on the order of, or with the
knowledge of and with no objection from
the employer or the relevant line manager
in excess of the employee’s normal
working hours) is prohibited and is
permissible only as an exception in the
following cases strictly prescribed by the
Labour Code: (i) in the case of work
related to national defence; (i) to prevent,
manage and mitigate the effects of crises
and disasters; (iii) for the urgent repair of
public utilities, transport infrastructure and
for provision of medical aid; (iv) for the
performance of emergency repair work to
premises, machinery or equipment; (v) in
order to complete work which cannot be
performed within the normal working time;
or (vi) to perform seasonal hard work.

The duration of overtime work performed
by an employee may not exceed 150 hours
within one calendar year, 30 hours of day
work or 20 hours of night work within one
calendar month, six hours of day work or
four hours of night work during one

calendar week, or three hours of day work
and two hours of night work during two
successive working days. These limits may
be exceeded only in the circumstances
under points (i), (i) and (i) above.

Overtime is prohibited for certain
categories of employee, such as persons
under the age of 18 or pregnant women.

The rate of pay for overtime work is
agreed between employer and
employee but may not be less than:

(i) 50% of the normal rate of pay for
work on working days; (i) 75% of the
normal rate of pay for work on
weekends; or (i) 100% of the normal
rate of pay for work on public holidays.

An employer and an employee may agree
on part-time employment provided that
the part-time employee is not treated less
favourably than a comparable full-time
employee who performs the same or
similar work at the enterprise. Part-time
employees are entitled to the same rights
and have the same duties as employees
working on a full-time basis, except
where the law makes the enjoyment of
certain rights contingent on the number
of hours worked, length of service,
qualifications possessed etc.

The Labour Code defines secondment as
the performance of labour duties outside
the place of the employee’s permanent
work. The maximum permissible period
of secondment is 30 calendar days.
secondment for a period in excess of
30 days requires the express written
consent of the employee. Pregnant
women, female workers at an advanced
stage of IVF treatment and mothers of
children under the age of three may only
be seconded with their written consent.

Where the secondment period relates to
the provision of services in an EU or EEA
State or in the Swiss Confederation
exceeds 30 calendar days, then during
the period of secondment the employee
is entitled to at least the minimum work
conditions as those established for
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employees who perform the same or
similar work in the host country.

During a period of secondment the
employee is entitled to receive his/her
gross salary plus a travelling allowance
for the secondment period.

9. Holidays and Time Off

9.1 Holidays

The public holidays in Bulgaria are:

1 January; 3 March (National Day);

1 May; 6 May; 24 May; 6 September;
22 September; 1 November (non-study
day for all educational establishments);
24, 25 and 26 December for Christmas;
Good Friday, Holy Saturday and Easter,
including the Sunday and Monday
allocated for its celebration in the
respective year.

The basic annual paid leave to which
every employee is entitled by virtue of the
Labour Code is not less than 20 working
days. Longer basic annual paid leave
may be agreed by collective agreement
or by the parties to the labour
relationship. During the first year of
employment, an employee is only entitled
to take paid annual leave after acquiring
at least eight months’ service.

Certain categories of employee are
entitled to extended paid annual leave, in
addition to the basic annual entitlement
because of the special nature of their
work, such as teachers. The amount of
the extended annual paid leave ranges
from 26 to 48 working days. The Labour
Code stipulates that employees that:

(i) work in conditions in which there is a
risk to life and health, regardless of the
safety measures taken; and (i) have
open-ended working hours, are entitled
to additional annual paid leave of not less
than five working days.

Recent amendments to the Bulgarian
Labour Code oblige employers to
approve a schedule for the use of
employees’ paid annual leave for the next
calendar year. The schedule has to be

prepared by December 31 of the
preceding year after consultations with
the trade unions and employees’
representatives. It has to be drafted so as
to enable all employees to use their paid
annual leave by the end of the calendar
year in which leave accrues.

The general rule is that annual leave
should be used in the year in which it
accrues. However, not more than

10 working days of the paid annual leave
may be postponed to the next calendar
year (i) by the employer for important
production reasons; and (i) where the
employer consents to the employee’s
written request to postpone for good
cause. In addition, leave may be
postponed when the employee was
unable to use it, in whole or in part,
during the year as a consequence of
taking statutory leave.

If paid annual leave remains untaken two
years after the leave year to which it
relates, the right to use it automatically
lapses regardless of the reasons of not
using it. This rule applies to paid leave due
from 2010 onwards. Paid leave referable to
the years before 2010 does not lapse
automatically and may be used until the
termination of the employment relationship.

9.2 Family Leave

Female employees are entitled to
pregnancy and childbirth leave of 410
days for each child. 45 days of this leave
must be used before the birth of the
child. In addition, an employee may take
childcare leave until the child reaches the
age of two. This leave is in addition to the
childbirth leave and it is available in
respect of the first, second and third
child. For subsequent children, childcare
leave of six months is available for each
additional child.

Benefit payments will be made during
pregnancy and childbirth leave provided
that the employee has made the requisite
social insurance contributions for at least
twelve months. The daily cash benefit for
pregnancy and childbirth leave is 90% of

the average daily remuneration or of the
average daily insurance income as
determined under Article 48 of the Social
Insurance Code. The daily cash benefit
may not exceed the average daily net
remuneration for the period for which the
benefit is calculated and may not be less
than the national minimum daily wage.
The qualifying conditions for childcare
benefit are the same conditions as those
for the pregnancy and childbirth benefit.

Childcare leave may be used by the
father of the child or by one of the child’s
grandparents if they are working under an
employment contract; however, in these
cases the child’s mother must consent to
leave being used by such persons.
Where childcare leave is taken by the
father or a grandparent they are entitled
to receive childcare benefit too. The leave
of the mother is suspended during any
period when the father (or grandparent)
takes childcare leave. Any period of
childcare leave counts as a period of
employment service.

If the mother and the father of the child
are married or live together, the father is
entitled to 15 calendar days paid
childbirth leave commencing when the
child is discharged from hospital if he has
made the requisite social insurance
contributions for at least twelve months.

Pregnancy, childbirth and childcare
payments are paid by the relevant
regional office of the National Social
Security Institute upon presentation of the
relevant documents.

9.3 lliness

Persons insured against all social
insurance risks (see Section 7.1 above)
are entitled to the following benefits
(amongst others):

(@ cash compensation for, amongst
other things, temporary disability
through general sickness and
occupational disease, urgent
medical examinations, preventive
care and rehabilitation;
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(b) cash allowances for disability as a
result of general sickness,
preventive care and rehabilitation
and technical aids related to the
impairment; and

(c) pensions for disability arising from
workplace injury, occupational
disease or general sickness.

These Social Insurance Code payments
act as an income substitute where
employment income is lost or reduced.

9.4 Other time off

In addition to the paid annual leave and
subject to employer s consent, employees
are entitled to unpaid time off. Unpaid
time off of up to 30 days per calendar
year counts towards the employee’s
length of service, whereas time off in
excess of 30 days per calendar year will
only count towards length of service if
statutory legal provisions so provide.

10. Health and Safety

10.1 Accidents
The Health and Safety at Work Act
regulates health and safety at work.

Employers are obliged to ensure health
and safety at work so that any risks to
the employees’ health and safety are
eliminated, restricted or mitigated. Every
employer must establish health and
safety rules and these must comply with
the legislative provisions of the Health
and Safety at Work Act. Employers are
also obliged to provide medical services
for their employees and free protective
clothing and equipment for employees
who work in conditions where there is
risk to their health and safety. Employees
also have to be instructed and trained on
safe methods of work.

A failure to ensure health and safety
conditions will result in financial penalties
ranging from BGN 1500 to BGN 15 000
(employers) or from BGN 1000 to BGN
10 000 (liable official), unless they are
subject to more severe punishment under
legislation relevant to the sector or
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criminal liability under the Bulgarian
Penalty Code.

10.2 Health and Safety Consultation
Working Conditions Committees have to
be established in any enterprise whose
workforce exceeds 50 employees. Such
committees may not have more than

10 members - half of them being
employees’ representatives and the other
half being representatives of the employer.
In large companies such committees may
be established not only for the enterprise
but also for its constituent departments.

Working Conditions Groups must be set
up in companies/organizations employing
between 5 and 50 persons, as well as in
each separate structural department of
companies/organizations employing over
50 persons. The group consists of the
employer or the head of the respective
structural unit and one representative of
the employees responsible for safety and
health at work.

The purpose of Working Conditions
Committees and Groups is to provide a
forum for the regular discussion of health
and safety issues, to consider
recommendations for improving health and
safety and to verify that health and safety
obligations are being complied with.

11. Industrial Relations

11.1 Trade Unions

Employees are free to form trade unions
and to join and leave them at will, subject
only to the terms of the trade union’s
statutes. Trade unions protect and
promote employees’ interests through
collective bargaining, participation in
trilateral collaboration, strikes and other
lawful actions. There is no minimum
membership requirement in order for a
trade union to be qualified to represent
the employees’ rights and interests for
the purposes of concluding a collective
agreement with the relevant employer.

In order for a trade union to be
recognised as a representative

organisation of employees at a national
level it must have: (i) at least 75,000
members; (i) employees organisations in
at least 25 of the two-digit code
economic activities identified in the
Bulgarian Classification of Economic
Activities and at least 51% of the people
engaged in each economic activity being
trade union members, or at least

50 organisations with at least five trade
union members in each economic
activity; (iii) local bodies in more than one
fourth of the municipalities in the country
and a national governing body; and

(iv) legal capacity acquired in accordance
with the Labour Code provisions at least
three years before filing the application.

National recognition is a pre-requisite for
a trade union to participate in the trilateral
cooperation and the social dialogue as
regulated by the Labour Code. Trade
unions can influence the social and
economic development of the country.

11.2 Collective Agreements
The subject matter and contents of
collective agreements are in general
regulated by the Labour Code.

Bulgarian labour legislation establishes
mandatory minimum standards for
protecting employees’ rights and
interests. More beneficial rights and
standards can, however, be agreed under
collective agreements. The main purpose
of collective agreements is to regulate in
more detail the specific relationship
between employers and employees in the
context of the working conditions in any
particular industrial sector.

A collective agreement may be
concluded at a company, branch,
industry or municipality (for activities
funded by the municipal budget) level. At
the first three levels only one collective
agreement may be concluded.

A collective agreement at a company level
must be concluded between the employer
and the trade union organization, while
collective agreements at branch, industry
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and municipality levels are concluded
between the representative trade union
organisation and the representative
employers’ organisation.

A collective agreement must be in writing
in order to be valid. It must also be
registered with the labour inspectorate
division where the employer’s registered
office is located. Agreements of sectoral
and national significance are registered
with the Executive Agency “General
Labour Inspectorate”.

The procedure for drafting, negotiating and
executing a collective agreement is
regulated by the Labour Code. A collective
agreement will have effect in relation to the
employees who are members of the trade
union which is party to the agreement.
Those employees who are not members
of the trade union may accede to a
concluded collective agreement by written
application to the employer or the
leadership of the trade union, in
accordance with the pre-determined
procedure set out in the collective
agreement. As a result, the employees will
be entitled to the labour and social-
security advantages of the collective
agreement without being members of the
trade union.

An employer is obliged to notify its
employees of all collective agreements
applicable to the enterprise or branch or
industrial sector level and to have copies
of the full texts of those agreements
available for inspection by the employees.

The collective agreement is deemed to
have a duration of one year, unless
otherwise stipulated in the agreement. The
agreement may not, however, exceed two
years. The parties to the agreement may
agree that individual clauses of the
agreement shall apply for a shorter term.

The negotiations for concluding a new
collective agreement must commence
not later than three months prior to the
expiry of the collective agreement
currently in force.

In addition, a collective agreement
concluded between an employers’
organisation and trade unions (i.e. an
agreement that has been concluded at
branch, industry or municipality level)
continues to be binding on an employer
who has terminated its membership in the
employers’ organisation after the
collective agreement has been concluded.

11.3 Trade Disputes

There is no legal definition of “trade
dispute” (also referred to as a collective
labour dispute).

Generally, such disputes arise in the
context of the implementation, variation
or termination of a collective agreement,
but disputes may also arise in relation to
other issues including those relating

to employment.

There are two types of trade dispute:

(i) disputes relating to “rights” arising from
legislation or collective agreements; and
(i) disputes relating to interests. An
“interest” dispute arises from a difference
of opinion between the parties in relation
to the expediency of certain decisions
affecting the interests of the parties. A
competent court can resolve “rights”
disputes, whereas disputes relating to
“interests” cannot be brought to a court
for resolution.

The Settlement of Collective Labour
Disputes Act (the “SCLDA”) regulates the
means by which a trade dispute can be
resolved. It provides that resolution can
be achieved via the following means:

(i) negotiation; (i) mediation and/or
voluntary arbitration by trade union and
employers’ organizations and/or the
National Conciliation and Arbitration
Institute); and (jii) strike action.

In order for a strike to be lawful it must be
conducted in strict conformity with the
procedures prescribed by the SCLDA
which apply to both parties to the
dispute. Both employer and non-striking
employees may bring an action for a
declaration that the strike is unlawful.

The SCLDA prohibits an employer from
dismissing employees for the purpose of
preventing or ending a lawful strike. The
employer is also prohibited from
employing new workers in place of those
striking lawfully, except in limited
prescribed circumstances (“lockout”).

11.4 Information, Consultation and
Participation
An employer is legally obliged to provide
certain information to the trade unions
and to the employees’ representatives at
the enterprise and to consult with them.
Such information includes (i) the planned
collective dismissals, (i) the change of
employer under Art. 123, para. 1 of the
Labour Code; and (iii) the current financial
and business status of the enterprise,
among others.

The trade unions and the employees’
representatives are obliged to make the
employees aware of the information
received from the employer and take into
account employees’ opinions on the
relevant issues when consulting with the
employer. Employees are entitled to
prompt, reliable and intelligible
information about the economic and
financial situation of the employer which
are relevant to their labour rights and
duties. Pursuant to the Labour Code, an
employer who fails to comply with its
information and consultation obligations
is subject to a pecuniary penalty of
between BGN 1500 and BGN 15,000,
whereas the specific individual who is
responsible for the breach is liable to a
fine between BGN 1000 and BGN
10,000. In the case of a repeated
violation, the penalty is between BGN
20,000 and BGN 30,000 (employer) or
BGN 5000 and BGN 20,000 (individual).

12. Acquisitions and
Mergers

12.1 General

The employment relationship with an
employee is not terminated in the event
of a change of employer in any of the
following situations: (i) as a result of the
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creation of a new enterprise following a
merger of enterprises; (i) a merger
following the acquisition of one enterprise
by another; (iii) the distribution of the
operations of one enterprise among two
or more enterprises; (iv) the transfer of
part of a business to another; (v) a
change of the legal status of a business
organisation; (vi) a change of ownership
of all or part of a business; (vii) the
cession or transfer of activity from one
business to another (including a transfer
of tangible assets); or (viii) in the case of a
grant of a lease over or concession in
all/part of the enterprise. The two
employers are jointly and severally liable
to the employee in respect of any
employment obligations that arose prior
to the change of the employer in
scenarios (i), (iv), (vi), (vi) and (vii) above,
whereas in the cases of scenarios (i), (i)
and (v) the transferee employer is solely
liable to the employees with regard these
issues. The terms and conditions of the
employment relationship remain
unchanged following such a transfer to a
new employer.

12.2 Information and Consultation
Requirements
Prior to a transfer to a new employer, the
Labour Code requires the transferor
employer and the transferee employer to
inform the trade unions’ representatives
and the employees’ representatives at
their enterprises of: (i) the proposed
change and the date of the transfer; (ji) the
reasons for the transfer; (jii) the possible
legal, economic and social implications of
the transfer for the employees; and (iv) the
measures with regards to the employees
in relation to the transfer.

The transferor employer is obliged to
provide the above information no later
than two months before the transfer
takes place. The transferee employer is
equally obliged to provide the information
in good time and in any event no later
than two months prior to the transfer.

If either the transferor or transferee
employer envisages that measures will be
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taken in relation to their respective
employees in connection with the
transfer, such employer is obliged to
consult the trade unions’ representatives
and employees’ representatives in good
time in relation to the measures and to
attempt to reach an agreement in respect
of such measures. In practice it is
recommended that the consultation
process be completed prior to
completion of the transaction.

12.3 Notification of Authorities
Depending on the precise circumstances
of a business or share sale the Bulgarian
tax authorities may need to be notified.

12.4 Liabilities

If an employer fails to fulfil its information
and consultation obligations, the trade
unions’ representatives and the
employees’ representatives or the
employees, themselves can notify the
General Labour Inspectorate which may
impose a fine ranging from BGN 1500 to
BGN 5000 (employer) or BGN 250 to
BGN 1000 (individual employee
assigned to manage this process). The
General Labour Inspectorate may also
issue mandatory orders to the employer
to end the infringement of the
consultation obligations, for example, a
requirement to provide the employees
with the information required or to
conclude an agreement with the
employees in respect of the measures
that will be taken in connection with the
transfer. The General Labour
Inspectorate does not have the powers
to prevent a transaction completing.

13. Termination

13.1 Individual Termination

A contract of employment (of fixed-term or
indefinite duration) may be terminated only
on the grounds specified in the Labour
Code. The general grounds for termination
of an employment contract without a
preliminary written notice are as follows:

(@ by written agreement between the
employer and the employee;

(b)  where the dismissal of an employee
is declared illegal by the court or if
the employee is reinstated by the
court/the employer but the
employee fails to report for work
within two weeks of receipt of the
court/employer notice;

(c)  upon the expiry of the agreed term;

(d)  upon the completion of the work
as specified;

(e)  upon the return to work of the
employee for whom cover has
been provided;

()  where the position has been
designated for occupation by a
pregnant woman or an
occupational rehabilitee, and an
eligible applicant is appointed;

(@  where the employee who was
elected or who won a competitive
examination starts to work (for civil
service only);

(h)  if the employee is unable to execute
the work assigned by reason of
illness which has led to permanent
incapacity (disablement);

(i) upon the death of the person with
whom the employee concluded the
employment contract;

)} upon the death of the employee;

(k)  owing to the position being
designated for performance by a
civil servant.

13.2 Notice

The Bulgarian Labour Code differentiates
the legal grounds on which an employee
may terminate his/her employment contract
with written notice and the grounds on
which the employer is entitled to do so. The
general rule is that the notice period is the
same for employer and employee.
Contracts of employment for an indefinite
term may be terminated with 30 days’
written notice. However, the parties may
agree on a longer notice period, not in
excess of three months. Fixed term
contracts may be terminated with up to
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three months’ written notice but the notice
cannot be longer than the unexpired part of
the fixed term. Notice starts to run on the
day after the notice is received.

An employee may terminate the labour
contract with prior written notice for any
reason. However, an employer may only
terminate the contract of employment in
the circumstances set out in the Labour
Code. An employer wishing to terminate
an employment contract must ensure it
complies with applicable statutory
requirements as well as the contractual
requirements and ensure that any
applicable procedures are strictly followed.

13.3 Reasons for Dismissal

An employer may only give notice to
terminate the employment contract in the
following circumstances:

(@  upon closure of the enterprise;

(b)  upon closure of part of the
enterprise or a reduction
in workforce;

(c)  where there is a reduction in the
volume of work;

(d)  when work is suspended for more
than 15 working days;

(e)  where the employee lacks the
capacity to perform the work;

()  where the employee does not
possess the necessary educational
or professional qualifications to
perform the role;

(90 where an employee refuses to
move with the enterprise/division
in which he/she works when it
is relocated;

(h)  where the employee’s post must
be vacated in order to reinstate a
wrongfully dismissed employee
who previously occupied
that position;

(i) upon reaching the age of 65 in the
case of professors, associate
professors or persons holding a
doctoral degree;

—
=

where the employment relationship
has arisen after the employee has
acquired and exercised his/her right
to a length of service and age
related pension;

(k) where the requirements for
execution of the respective duty
change and the employee does not
satisfy the new requirements;

(I) if the performance of the
employment contract is objectively
impossible (e.g. a driver has been
banned from driving).

In addition to the above cases, employees
of the company’s management can be
dismissed with notice if a new
management agreement of the company
has been entered into. Such a dismissal
may only be effected upon
commencement of the new management
agreement but not later than nine months
after the commencement of the
management agreement.

An employer may unilaterally terminate
the contract of employment without prior
written notice on a number of grounds
including when:

(@  where the employee is unable to
execute the work assigned by
reason of illness and the employer
fails to provide the employee with
suitable alternative work conforming
to the requirements of the health
authorities;

(b)  where the employer delays the
payment of remuneration or Labour
Code compensation or social
insurance compensation;

(c) if the employer changes the place
or nature of work or the agreed rate
of remuneration, except in the
cases where the employer has the
right to make such changes;

(d) if the employer fails to fullfil other
obligations agreed in the
employment contract or in the
collective agreement, or established
by a statutory provision;

(e)  where as a consequence of the
change of employer the working
conditions under the new employer
deteriorate substantially;

(f)  if the employee continues his/her
studies as a full-time student at
an educational institution, or
enters a full-time doctoral
degree course;

(@ inthe event that the employee
enters the civil service;

(h)  the employer terminates its activity
and the employee cannot submit
the application for termination
because the employer is no longer
located at the registered address
set out in the employment
agreement the application may be
submitted to the relevant Labor
Inspectorate according to the
employer’s registered seat. If it is
established that the employer has
terminated its activity, the
employment contract is considered
terminated as of the date when the
application for termination was
submitted to the Labour
Inspectorate; and/or

(i) in the event that the employer has
unilaterally placed the employee on
unpaid leave.An employer must
prove the existence of one of the
lawful grounds for dismissal and
that the dismissal has been
effected following the legally
prescribed procedure.

The employee may unilaterally terminate
the labour contract without prior written
notice to the employer in a number of
circumstances including the following:

(@  where the employee is unable to
execute the work assigned by
reason of iliness and the employer
fails to provide the employee with
suitable alternative work
conforming to the requirements of
the health authorities;

(b)  where the employer delays the
payment of remuneration or Labour
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Code compensation or social
insurance compensation;

(c) if the employer changes the place
or nature of work or the agreed rate
of remuneration, except in the
cases where the employer has the
right to make such changes;

(d) if the employer fails to fullfil other
obligations agreed in the
employment contract or in the
collective agreement, or established
by a statutory provision;

(e)  where as a consequence of the
change of employer the working
conditions under the new employer
deteriorate substantially;

M if the employee continues his/her
studies as a full-time student at an
educational institution, or enters a
full-time doctoral degree course;

(@ inthe event that the employee
enters the civil service;

(h)  the employer terminates its activity
and the employee cannot submit
the application for termination
because the employer is no longer
located at the registered address
set out in the employment
agreement the application may be
submitted to the relevant Labor
Inspectorate according to the
employer’s registered seat. If it is
established that the employer has
terminated its activity, the
employment contract is considered
terminated as of the date when the
application for termination was
submitted to the Labour
Inspectorate; and/or

(i) in the event that the employer has
unilaterally placed the employee on
unpaid leave.

Where an employment contract is
terminated at the employer’s initiative in
consideration of compensation the
employee must consent in writing in order
for the termination to be valid. If the
employee fails to respond in writing to
such an offer within seven days, the
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employee is deemed to have rejected the
proposal. If the employee accepts the
offer, the employer must pay the
employee a compensation sum of not
less than the aggregate of the employee’s
previous four months’ gross remuneration,
unless the parties have agreed on a
higher level of compensation.

The Labour Code strictly regulates the
compensation payable in the case of
dismissal. The potential compensation
payable in the event of dismissal includes
the following:

(@ inthe case of dismissal for breach
of work discipline or because the
employee is serving a custodial
sentence, the employee must pay
the employer compensation equal
to the employee’s gross
remuneration for the notice period if
employed under a contract of
indefinite duration or a sum equal to
the actual detriment in the case of a
fixed-term employment relationship.
For these purposes the detriment is
the gross remuneration for any
period during which the employer
has been left without an employee
to do the work during the
remainder of the fixed-term
employment contract;

(b) in the event of dismissal by reason
of closure of all or part of the
enterprise, a reduction in staff or
the volume of work or a suspension
of work for more than 15 working
days, the employee’s refusal to
relocate when the
enterprise/division has moved to
another location or because the
employee’s post must be vacated
in order to reinstate a wrongfully
dismissed employee, who
previously occupied that position,
the employee is entitled to
compensation equal to his/her
gross remuneration for the period of
unemployment up to a maximum of
one month’s pay. A higher level of
compensation may be provided for
by an act of the Council of

Ministers, by a collective agreement
or by the employment contract. If
the employee obtains alternative
work at a lower level of pay during
the compensation period, the
employee is entitled to be
compensated for the difference in
pay for the said period;

(c)  upon termination of the
employment relationship (for
whatever reason), if the employee is
eligible for a retirement-age
pension, he/she is entitled to
compensation equal to two
months’ gross remuneration; if the
employee has worked for the same
employer for the last 10 years of
his/her employment, the
compensation is equal to
six months’ gross remuneration.

An employee may object to the dismissal
claiming that it is unjust either through
filing a petition with the employer, or by
lodging a claim of unjust dismissal at
court. There is no term within which the
employee must file the petition with the
employer nor within which the employer
must respond to the petition. In practice
it is normal for this procedure to be
initiated and finalised shortly after the
dismissal. An employee must file a claim
at court within two months of the date of
the alleged unjust dismissal.

13.4 Special Protection

Special rules apply to the dismissal of
certain categories of employees, for
example, mothers of children under the
age of three, employees who have
commenced statutory leave, employees
suffering from a disease prescribed by an
ordinance of the Minister of Health or an
occupational-rehabilitee employee. The
prior written approval of the relevant
Labour Inspectorate must be obtained
before dismissing an employee who falls
within one of the protected categories.

An employee who holds a trade union
position at an enterprise, sector or
national level may only be dismissed
during the term of the position and for a
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period of six months thereafter with the
prior consent of the central leadership of
the trade union concerned.

A pregnant employee or a female worker
who is at an advanced stage of IVF
treatment may be dismissed with prior
written notice only in the following
circumstances: (i) upon closure of the
enterprise; (i) if he/she refuses to move
with the enterprise or division in which
he/she works when the enterprise or
division is relocated; (i) where the
employee’s post must be vacated in
order to reinstate a wrongfully dismissed
employee who previously occupied this
position; and (iv) if the performance of the
employment contract is objectively
impossible. The Labour Code provides
that the employer may unilaterally
terminate the contract of employment of
a pregnant employee without prior written
notice on the following grounds: (i) in the
case of dismissal as a consequence of
the employee serving a custodial
sentence; and (i) in cases of dismissal for
breaches of work discipline. In the event
of dismissal for breaches of work
discipline the prior permission of the
Labour Inspectorate is required.

An employee who is taking pregnancy or
child-birth leave may be dismissed only
upon closure of the enterprise. Dismissal
on other grounds is unlawful.

13.5 Closures and Collective
Dismissals
“Collective dismissals” are statutorily
defined as dismissals effected by the
employer for one or more reasons
unrelated to the individual employee,
where the number of dismissals is: (i) at
least 10 in an enterprise employing more
than 20 and less than 100 employees
during the month preceding the collective
dismissals and the dismissals are carried
out over a period of 30 days; (ii) at least
10% of the employees in an enterprise
employing at least 100 but not more than
300 employees during the month
preceding the collective dismissals and
the dismissals are carried out over a

period of 30 days; or (iii) at least 30 in an
enterprise employing 300 or more
employees during the month preceding
the collective dismissals and the
dismissals are carried out over a period of
30 days. If an employer has dismissed at
least five employees within the periods
specified at (i) to (iii) above, each
Subsequent termination of employment
which is for a reason unrelated to the
individual employee must be aggregated
with the preceding dismissals for the
purposes of establishing whether there is
a collective dismissal.

The Labour Code and Employment
Promotion Act regulate the collective
dismissal naotification procedures.

The employer must start consultations with
the trade union representatives and with
the employees’ representatives not later
than 45 days before the proposed
dismissals are to take effect, with a view to
reaching agreement with the
representatives on how to avoid or reduce
the number of dismissals and to mitigate
the consequences of these dismissals.
Prior to the consultation, the employer has
to provide the trade union representatives
and the employees’ representatives with
written information setting out: (i) the
reasons for the proposed dismissals; (i) the
number and categories of employees to be
dismissed; (iii) the redundancy selection
criteria; (iv) the number of employees
employed in the main economic activities,
groups of professions and positions at the
enterprise; (v) the period during which the
dismissals due to be executed; and (vi) the
compensation due in connection with

the dismissals.

The employer must also forward a copy
of the information to the competent
division of the National Employment
Agency within three days of providing this
information to the employees’
representatives. The proposed
redundancies cannot take effect earlier
than 30 days after the National
Employment Agency is notified,
irrespective of the notice periods.

14. Data Protection

14.1 Employment Records

An employer’s collection, retention and
processing of information and data about
its employees, is regulated by the
Personnel Data Protection Act (the
“PDPA”) which implements the Data
Protection Directive 95/46/EC.

The PDPA defines “personal data
processing” as collecting, recording,
organising, keeping, adapting or
amending, restoring, consulting, using,
disclosing, distributing, providing,
updating, combining, blocking, deleting
or destroying personal data. Al
employers are regarded as personal data
administrators. Employers must ensure
that personal data processing is
performed strictly in accordance with the
principles and for the purposes
prescribed by statute.

14.2 Employee Access to Data
Employees have a right to access their
personal data which is being processed
by the public data administrator,
provided that third party rights or other
interests pertaining to national security
and public order would not be harmed
by such access.

14.3 Monitoring

The Bulgarian Constitution provides that
the freedom and confidentiality of
correspondence is inviolable. The only
exception to this rule is where monitoring
occurs with express judicial consent in
circumstances where it is necessary for
the purposes of detecting or preventing
crime. It is also possible to incorporate
monitoring clauses into individual
employment contracts, stipulating that
computer systems are provided
exclusively for work purposes and
accordingly the employer has the right to
access the employee’s communications
that are not marked as personal. By
executing the contract of employment the
employee grants his/her explicit consent
to such monitoring.
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The Constitution provides that no one
may be followed, photographed, fimed,
recorded, or subjected to similar actions
without their knowledge or where they
have expressed their disapproval except
as provided for by legislation. Video
monitoring systems may be installed in
the workplace with the express consent of
the employees who will be filmed. Video
monitoring may also be installed if it is for
the purpose of protection of human life
and safeguarding assets and the persons
who will be filmed are duly notified.

14.4 Transmission of Data to

Third Parties
The transmission of personal data by the
employer (as data administrators) to any
third party is permitted in the
circumstances set out in the Personal
Data Protection Act. Generally, these are
the same circumstances in which
personal data may be processed.

The transfer of personal data to any
European Union Member State or any
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European Economic Area member
country is permitted freely subject to
compliance with the requirements of the
PDPA. The transfer of personal data to a
third country is permitted only in cases
where the destination country ensures an
adequate level of personal data
protection within its territory. The
adequacy of the level of protection of
personal data afforded by non-EEC/EEA
countries is assessed by the Commission
for Personal Data Protection having
regard to all the circumstances including
the nature of data, the purpose and
duration of their processing and the legal
basis for and security measures provided
in that country. No assessment is carried
out where the European Commission has
already assessed the adequacy of a
particular jurisdiction’s personal data
protection regime.

In those cases where the destination
country does not ensure an adequate
level of personal data protection or where
the European Commission has not

assessed the adequacy of personal data
protection, personal data may only be
transferred to the non-EEC/EEA countries
if: (i) the individual to whom such data
relates has given his or her explicit
consent; (i) the transfer is necessary for
the performance of a contract executed
between the individual and the data
administrator or is being performed at
such person’s request; (i) the transfer is
necessary for the performance of a
contract executed in the interest of the
individual between the data administrator
and a third party; (iv) the transfer is for the
exercising of any function required by law,
or is necessary for the purposes of
establishing, exercising, or defending legal
rights; (v) the transfer is necessary in order
to protect the life and health of the data
subject; or (vi) the transfer concerns data
which is already in the public domain.

Contributed by Penev LLP
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1. Introduction

Labour law in Cyprus is an amalgam of
common law and statute law.
Employment relationships are primarily
governed by ordinary contract law
principles and supplemented where
appropriate by statutory rights and
obligations. Industrial relations in Cyprus
are regulated by a number of statutes,
the main ones being the Termination of
Employment Law and the Annual
Holiday with Payment Law. Cyprus has,
in addition, ratified a great number of
ILO Conventions.

Trade unions and employers’
organizations have generally adopted a
responsible attitude. Successive
government’s policies have adopted the
approach of keeping out of disputes
and promoting the idea that labour-
management relations are first and
foremost the business of the parties
themselves and seeking the active
participation of workers and employers
in the formulation and implementation of
social and economic policies through
tripartite bodies. Effecting procedural
agreements for the settlement of
disputes has contributed immensely to
industrial relations stability on the Island.
The Industrial Relations Service of the
Ministry of Labour has also played an
instrumental role in maintaining
industrial peace through the
development and preservation of sound
industrial relations.

Although mediation has become
practically the only way of providing help
for the resolution of disputes, the two
sides may still resort to arbitration,
directly or after mediation.

2. Categories of
Employees
2.1 General

The law does not draw any distinction
between blue and white collar employees.

3. Hiring

3.1 Recruitment

Employees are typically recruited via
advertising in newspapers and journals
and to a lesser extent recruitment
agencies and internal advertising.

3.2 Work Permits

It is very difficult for a non-Cypriot, other
than a EU citizen, to obtain a work
permit to work in Cyprus for a local
employer. In order for a work permit to
be granted, it must be shown that,
because of qualifications and know-how,
no Cypriots are readily available for that
particular post. The process is
supervised by the Ministry of Labour
through the local Labour Office. Work
permits are usually given for six months,
and they are renewable. EU citizens are
freely able to work and do not need to
obtain any work permits.

In the case of non-Cypriots (excluding EU
citizens) employed by international
business companies, obtaining a work
permit for the first six months is a simple
procedure. Renewals are given annually
thereafter, provided that the employee
and employer comply with the regulations
imposed by the Central Bank and
Immigration authorities.

Foreign workers are divided into two
classes, “executive” staff and “non-
executive” staff. The term “executive”
includes expatriates registered as
directors or partners with the Registrar of
Companies and Official Receiver. It also
includes general managers of
subsidiaries and branches of publicly
quoted overseas companies, as well as
departmental managers of international
business companies operating from
Cyprus for at least two years in
accordance with the conditions and
requirements of the Central Bank of
Cyprus. International business
companies are allowed to employ a
maximum of three executives, unless
they persuade the Central Bank that a
greater number is justified. An expatriate

who wishes to be employed in an
executive position must:

(@) Be at least 24 years old;

(b) Have the necessary qualifications;
and

(c) Receive appropriate remuneration
(the minimum acceptable annual
salary for newly appointed
executives is €41,000). This amount
may be adjusted annually by the
authorities according to fluctuations
in the salaries’ index.

Expatriates employed in professional,
administrative, managerial, technical, or
clerical positions are classified as “non-
executive” personnel. “Non-executive”
staff must be recruited from within
Cyprus. If all formal procedures are
followed, such as announcing a position
in the local press, and no suitable Cypriot
candidates can be found, international
business companies are allowed to
employ an expatriate for the position.

The Migration Officer at the Ministry of
Interior is the responsible authority for the
initial grant and subsequent renewals of
Temporary Residence and Employment
(TRE) permits granted to all expatriates
employed by international business
companies in Cyprus. Any TRE permit
can be revoked by the Minister of the
Interior if he deems it to be in the public
interest; a TRE permit will be considered
automatically cancelled if the conditions
under which it was granted cease to exist.

The application for an executive’s First
Temporary Residence Permit is made to
the Civil Registry and Migration
Department. The Civil Registry and
Migration which issues the applicant
executive his first Temporary Residence
Permit within one month, unless his case
warrants further consideration.

For the renewal of the Temporary
Residence and Work Permit of aliens, it is
necessary to submit an application on
Form M.61 through the District Aliens and
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Immigration Branch of the Police and to
pay a fee of €34.17.

International business companies
should inform the Central Bank, the
Migration Officer, and the Department of
Customs as soon as any of their
expatriate staff resign or are no longer in
their employment.

4. Discrimination

All forms of discrimination are prohibited by
Avrticle 28 of the Constitution including
discrimination on the grounds of sexual
orientation, age and religion. In addition to
Article 28, a number of other laws have
been implemented aimed at the elimination
of sex discrimination in respect of equal pay
and equal treatment. The source of these
laws are various international conventions,
most notably the ILO Conventions, which
the Republic of Cyprus has ratified. In
addition, case law has offered some
assistance towards the development of the
law, albeit of limited impact.

The Cyprus Government has also
accepted Article 19 of the Revised
European Social Charter, which provides,
inter alia, for no less favourable treatment
of migrant workers than that of nationals.

A number of additional measures aimed
at removing discrimination have also
been implemented:

(@  Discrimination in social insurance
legislation has been abolished
almost completely.

(b)  Maternity protection legislation has
been improved.

(c)  The health and safety of pregnant
women and nursing mothers in the
work place are better protected.

(d) A pioneering scheme for parental
leave and for leave for reasons of
force majeure has been introduced.

(e)  Equal treatment in employment
pensions has been secured.

(f) Equality in pay, not only for the same
or similar work, but also for work of
equal value has been secured.
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If the employer breaches the obligation of
equal pay for equal work, he is guilty of a
criminal offence and he could face a fine.
Legislation also suspends the effect of
any contractual terms discriminating
against women.

Dismissal of and/or discrimination against
an employee who has complained, or
given evidence of a breach of the equal
pay legislation by the employer is unlawful.

Although the ILO Convention on
discrimination in employment and
occupation has been incorporated into
Cypriot legislation no measures have, to
date, been taken to implement these
provisions. Again due to lack of
implementing legislation, there is, in
essence, no protection and,
consequently, no remedy in relation to
pre-employment discrimination matters.

Equal Pay claims may be brought before
the Industrial Disputes Court. If
successful, the Court may make a
declaratory juCould | please book a
dining room on the 30th floor? Thank
youdgment, give directions for the
termination of the discrimination or award
compensation to cover damages and
order the employer to make up the
shortfall from the date that the
discriminatory practice arose.

The Equal Pay and Pregnancy Laws do
create criminal offences. This is however
of no value to the victim in financial
terms. It appears that the criminal
sanctions were introduced to show the
willingness of the state to enforce the law
but, unfortunately, no prosecutions have
been initiated.

5. Contracts of
Employment

5.1 Freedom of Contract

Parties are free to contract on whatever
terms they may choose. There are,
however, restrictions on the successive
use of fixed-term contracts.

5.2 Form

In order to have legal effect, contracts
must be in writing. The contract must
include amongst other things details of
commencement date, duration (if it is for
a fixed term), the wage payable, place of
work, and holiday entitlement.

5.3 Trial Periods

It is common to include an initial trial
period in a contract and the typical
duration is six months.

5.4 Confidentiality and
Non-Competition
A contract may contain terms preventing
competition and/or the disclosure of
confidential information after the
termination of employment but such
terms are not commonly used. Such
clauses will only be upheld if they are
considered reasonable.

5.5 Intellectual Property
Intellectual property created during the
course of employment belongs to the
employer without compensation being
payable to the employee.

6. Pay and Benefits

6.1 Basic Pay

The Government has the power to
establish minimum wages by ministerial
Orders. To date, the Orders issued cover
the minimum wage of office clerks and
shop assistants, which presently is

€855 per month on engagement rising to
€909 after six months’ employment.

Obligations to increase wages exist if a
party to the contract is a trade union or a
member of a trade union is a party to the
contract and wages will be reviewed at
intervals in accordance with the provision
of applicable collective agreements.

Wages are subject to increase twice a
year by means of the review of the
automatic cost-of-living adjustment.

6.2 Pensions
Private pension arrangements are
provided by employers.
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Workers who reach the pensionable age
of 65 are entitled to a pension from the
Social Insurance Fund based on their
contributions, regardless of whether they
choose to retire or continue working. In
certain circumstances, the pension can be
taken at the age of 63. Many enterprises
provide additional retirement benefits
either by making a lump sum payment or
by paying a pension of their own. The
pension scheme used may be based on
contributions from both the employer and
the employee, or from the employer only.

6.3 Incentive Schemes
Share scheme arrangements are
administered by employers in Cyprus.

6.4 Fringe Benefits

Fringe benefits such as cars, houses,
phones, etc are made available by
employers to employees in
managerial positions.

6.5 Deductions

Employers are obliged to deduct income
tax and social security contributions from
employees’ salaries.

7. Social Security

7.1 Coverage

In October 1980, a new social Insurance
scheme (the Scheme) was put into
operation. With some minor exceptions,
the Scheme covers all employed and
self-employed persons in the island.
Non-employed persons may, under
certain conditions, join the Scheme on a
voluntary basis. The Scheme provides
benefits by way of maternity allowance,
sickness benefit, unemployment benefit,
old-age pension, invalidity pension,
widow’s pension, orphan’s benefit,
missing person’s allowance, marriage
grant, maternity grant, funeral grant, and
benefits for employment accidents and
occupational diseases, i.e. injury benefit,
disablement benefit, and death benefit.

7.2 Contributions
The contribution to the Scheme in the
case of employees is 17.9% of their

insurable earnings, of which 6.8% is paid
by the employee himself, 6.8% by the
employer, and 4.3% from the General
Revenues of the Republic of Cyprus.

The contribution in respect of self-
employed persons is 16.9% of their
income of which 12.6% is paid by
themselves, and 4.3% from the General
Revenues of the Republic of Cyprus.

In respect of voluntary contributors, the
contribution is 14.8% of their insurable
income, or 17.9% for a person residing in
Cyprus but working abroad for a Cypriot
employer, of which 11% and 13.6%
respectively is paid by the voluntary
contributor, and the balance from the
General Revenues of the Republic of
Cyprus (from 1 April 2009).

8. Hours of Work

Most offices observe a 40-hour week
from Monday to Friday. Office hours are
from 8 am to 5:30 pm, with a 90-minute
lunch break during the winter, and 8 am
to 7 pm, with a three-hour break during
the summer. Government offices operate
from 7:30 am to 2:30 pm from Monday
to Friday. They are also open on
Wednesday afternoons from 3 pm to

6 pm. There is a maximum working week
of 48 hours including overtime.

The working time of young people and
children is regulated by legislation.
Persons of 15 to 18 years of age are not
allowed to work more than 38 hours a
week and must not work between
23.00pm and 7.00am.

9. Holidays and Time Off

9.1 Holidays

Under the Annual Holidays with Pay Law,
the provision of annual holidays for all
persons employed under a contract of
service is mandatory. Presently, the
minimum period of annual leave provided
under the legislation is four weeks,

20 working days for employees working a
five-day week, and 24 working days for

employees working a six-day week.
Payments in lieu of any unused
entittement may be made or alternatively
can be carried forward for a maximum of
two years (employers contribute to the
Central Holiday Fund at the rate of
between 8% and 16% of their
employees’ wages (up to a wages ceiling)
per month depending on the holiday
entitlement). To be entitled to an annual
holiday payment from the Fund,
employees must have worked at least
13 weeks during the previous leave year.

Employers whose arrangements
regarding holidays with pay are more
favourable than the provisions of the Law
may be exempted from contributing to
the Fund. In such cases, annual leave is
granted directly by the employers to their
employees. Where an employed person
is, by virtue of any Law, collective
agreement, custom or otherwise, entitled
to a longer period of holiday than three
weeks, this right is guaranteed by the
Annual Holidays with Pay legislation.

With respect to public holidays, there are
no statutory provisions to indicate which
days in the year are public holidays,
except for Sunday. The public holidays
given in the private sector are governed
by collective agreements between
employers and trade unions, and they
usually follow the public holidays given in
the public sector. In cases where the
employer is not bound by a collective
agreement, it is at his discretion to offer
any of the public holidays given in the
public sector.

9.2 Family Leave

Pregnant workers have the right to

18 weeks’ paid maternity leave. 11 of the
18 weeks must be taken during the
period beginning at the second week
before the week in which birth is
expected. The 18-week period may, in
certain circumstances, be extended in
cases where there is a delay in delivery of
the child. Women who undertake the
care of a child under 12 years old for
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adoption are entitled to 16 weeks’
maternity leave. Maternity pay is paid
according to the Social Security Laws.

Female employees also have the right to
one hour off (paid) per working day for a
period of nine months after delivery for
child care and breast-feeding. There is no
right to paternity. Every employed parent
(father and mother) who has worked for
one employer for at least six months is
entitled to parental leave totalling

18 weeks subsequent to a birth or
adoption, in order to attend to the care
and upbringing of the child. This leave is
unpaid but the employee is credited with
insurable earnings while taking it. Parental
leave can be taken between the end of
maternity leave and the child’s sixth
birthday for a minimum of one week and
a maximum of four weeks in any year.
Parents are also entitled to up to seven
days’ unpaid leave a year for urgent
family reasons.

9.3 lliness

If an employee’s doctor recommends
leave on ill-health grounds then the
employer may require the employee to be
seen by its doctor if it is not willing to
grant leave. In cases where leave of
absence on ill-health grounds is granted,
70% of an employee’s wage is paid by
the Ministry of Labour and 30% by the
employer. The period over which payment
will continue to be made will depend on
the length of the employee’s employment
and the reason why leave is granted.

10. Health and Safety

10.1 Accidents

The workers’ right to safe and healthy
working conditions is safeguarded by
appropriate legislation. The core
legislation is the Safety and Health at
Work Law, which is in line with the
provisions of ILO Convention 155 of
1981 on Occupational Safety and
Health, as well as with the principles and
most of the provisions of the EU
Framework Directive.
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The Law covers all branches of economic
activity and imposes duties on employers,
self-employed persons, and employees,
as well as on designers, manufacturers,
importers, and suppliers of articles and
substances for use at work. Enforcement
of the legislation is imposed through
inspections by qualified inspectors who
make regular visits to workplaces to
ensure continued compliance.

Additional health and safety legislation is
gradually being implemented; the
following have all recently come into
effect: The Safety and Health at Work
(Protection from Noise) Regulations of
2006 (P.l. 317/2006), The Safety and
Health at Work (Protection from
Asbestos) Regulations of 2006 (P.I.
316/2006) and The Asbestos (Safety and
Health of Persons at Work) (Revoked)
Law of 2006, Law 111(1)/2006.

10.2 Health and Safety Consultation
The Cypriot government promotes the
active involvement of both employers and
workers in securing a safe and healthy
working environment by introducing and
implementing legislation on the
establishment and operation of Safety
Committees in the place of work. With
respect to health and safety there is an
obligation to consult with employees.
Employers are also required to obtain
employer’s liability insurance.

11. Industrial Relations

11.1 Trade Unions

The business community of Cyprus is
represented by the employers and
Industrialist Federation (OEB), a
Pancyprian independent organization
comprising 40 professional associations
and 400 major individual enterprises in the
manufacturing, services, construction, and
agricultural sectors of the economy. The
OEB is the acknowledged spokesman for
the business community and is consulted
as such by the government.

The principal unions in Cyprus are the
Pancyprian Federation of Labour (PEO)

and the Cyprus Workers’ Confederation
(SEK). However there are numerous other
trade unions and occupational
organisations such as PASYDY, POED,
OELMEK, OLTEK, ETYK, POAS, and
DEOK. Conflict between trade unions in
Cyprus is rare and joint action among the
leadership of the PEO and the SEK and
the other occupational organisations

is common.

11.2 Collective Agreements

There are collective agreements between
employers and trade unions in many
industry sectors and they are the main
means by which terms and conditions of
employment are determined. Collective
agreements usually have a two or three
year duration.

11.3 Trade Disputes

Article 27 of the Constitution safeguards
the right to strike of every employee
subject to some exceptions in relation to
the army and police.

The Trade Unions Law provides that no
one can be sued for conspiracy if he was
acting with another in the furtherance of a
trade dispute. In addition inducement to
breach a contract in the furtherance of a
trade dispute is not actionable.

Strikes in Cyprus are generally rare as
industrial relations partners almost always
find a way to agree on all issues relating
to employment. The settlement of labour
disputes is governed by the provisions of
the Industrial Relations Code.

11.4 Information, Consultation and
Participation

Employers are under a duty to consult

with their employees, if their employees

belong to a Trade Union.

12. Acquisitions and
Mergers

12.1 General

The provisions of the Acquired Rights
Directive have been implemented in
Cyprus. If the employer changes due to



A Guide to Employment in the European Union 43

Cyprus

the legal transfer of a business, the
contractual and other rights and
obligations arising from the employment
relationship existing on the date of the
transfer, automatically transfer to the
transferee subject to a number of
exceptions in relation to pensions. The
transferee is obliged to continue to
observe the agreed terms and conditions
of any applicable collective agreement
until the date of termination or expiry.

If an employee is dismissed in connection
with a transfer other than for financial,
technical or organisational reasons, the
dismissal is illegal and the employee is
entitled to damages, which are calculated
according to length of service.

12.2 Information and Consultation
Requirements

In the context of acquisitions and mergers

there is an obligation to supply information

and/or consult or negotiate with employee

representatives, employees, works

councils and trade unions.

The obligation to inform and consult is
triggered when the vital interests (e.g.
wages, social insurance and benefits) of
employees of the trade unions are
affected. The employees, or workers’
representatives must be informed of the
date, reasons for, and legal, financial and
social implications of the transfer and of
any anticipated measures. This information
must be provided in good time, and in any
event before the employees are directly
affected by the transfer.

A sale and purchase agreement cannot
be signed before the information and
consultation is completed if the vital
interests of trade union members will
be affected.

There is no statutory minimum period
over which the information/consultation
process must take place; it is simply a
question of fact and degree according to
the circumstances of a given merger.

12.3 Notification of Authorities
There is a governmental body that
regulates mergers and acquisitions. This
must be consulted in the context of a
merger or acquisition when the vital
interests of trade union members are
going to be affected.

The minimum period over which this
consultation process can be completed
will depend on the facts of each case.

Failure to comply with these
consultation obligations may lead to the
imposition of large fines of up to €1,700
and possible injunctions.

12.4 Liabilities

Failure to comply with the employee
information and consultation obligations
may lead to the imposition of fines not
exceeding €850 and compensation may
also be payable to the employees. The
legislation does not specify whether the
fine is multiplied by the number of
employees involved and there is no case
law on this point. The compensation
payable to employees is calculated by
reference to length and terms of service
and field of work.

In addition the courts may grant an
injunction preventing the transaction
from completing until the
information/consultation obligations
are satisfied.

13. Termination

13.1 Individual Termination

An employer wishing to terminate the
employment relationship must be
careful to comply with the statutory
reasons for dismissal.

13.2 Notice

Except where summary dismissal is
allowed, employers are required by law to
give a minimum notice period of:

(@ 1 week’s notice for 6 months to
1 year of service;

(b) 2 weeks’ notice for 1 to 2 years of
service;

(c) 4 weeks’ notice for 2 to 3 years of
service;

(d) 5 weeks’ notice for 3 to 4 years of
service;

(e) 6 weeks’ notice for 4 to 5 years of
service;

() 7 weeks’ notice for 5 to 6 years of
service; and

(@ 8 weeks’ notice for more than
6 years of service.

An employer may terminate summarily in
the circumstances listed in section 13.3
below. In addition, an employee may be
summarily dismissed in other
circumstances, e.g. where he/she has lied
to the employer or has committed an act
of gross misconduct or a criminal offence.

Notice provisions apply to redundancy
dismissals as well. Employees are paid
during the notice period but the employer
can require the employee to accept
payment in lieu of notice. An employee
who receives pay in lieu of notice and
finds another job keeps the pay but, if he
leaves for another job while serving out his
notice with the old employer, he loses the
rest of the pay for the period of notice.

An employee who has been continuously
employed for 26 weeks or more is
required to give to his employer a
minimum notice of one week. However,
on notice from his employer, an employee
who wishes to seek other employment
may have up to five hours a week off
during working hours without loss of pay.

13.3 Reasons for Dismissal

The basic rule is that a dismissal is unfair
if the employer terminates the
employment for any reason other than
the exceptions provided by statute.

Before any employee can qualify for unfair

dismissal compensation, he must be less
than 65 years of age and must have been
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continuously employed by the employer
for not less than 26 weeks, unless there
is a written agreement that may extend
the qualifying period of continuous
employment up to 104 weeks.

In cases where a dismissal is declared
unfair, compensation is payable to the
employee. The minimum amount payable
is two weeks’ pay up to a maximum of
two years’ wages. Factors to be
considered in the award are wages,
length of service, loss of career
prospects, circumstances of the
dismissal, and the employee’s age. The
maximum period of continuous
employment with one employer that can
be taken into account is 25 years

(75.5 weeks’ compensation). Moreover,
the amount of compensation is decided
by the Industrial Disputes Court after an
application by the employee.

Termination will be considered fair and will
not give rise to compensation in the
following circumstances:

(@  The employee fails to carry out
his work in a reasonably
efficient manner;

(b)  The employee is redundant;

(c)  The termination is due to an act of
God or force majeure;

(d)  The contract is for a fixed term and
has expired;

(e)  The employee renders himself liable
to dismissal without notice; or

()  The contract of the employee is
such that it is clear that the
employer—-employee relationship
cannot reasonably be expected
to continue.

© Clifford Chance, 2013

13.4 Special Protection

Pregnant employees and maternity
leavers may not be dismissed unless
guilty of a serious offence or conduct that
justifies termination.

Trade union officials are also protected
from dismissal without cause.

13.5 Closures and Collective
Dismissals

As stated above, redundancy is a valid

reason for dismissal. Redundancy is

defined by statute.

Employees are entitled to receive a
statutory redundancy payment if they
have been employed for a period of six
months or more. Redundancy payments
are not made by the employer but by the
Government Redundancy Fund into which
employers pay monthly contributions.

The Protection of Employees’ Rights in
the Event of Insolvency of the Employer
Law provides for employees to be paid
wages and annual leave pay due from
their employer from a special fund if the
employer becomes insolvent.

There are prescribed information and
consultation procedures in the event of
collective redundancies, i.e. where at
least 10 employees in an undertaking
employing between 21 and

100 employees or 10% of employees in
an undertaking of between 100 and
300 employees are dismissed within

30 days.

An employer who proposes to make
collective redundancies must consult the
representatives of the employees in a
timely manner with the aim of getting an
agreement. The legislation does not
stipulate a specific timetable. The

representatives must be notified in writing
of the reasons for the dismissals, the
criteria to be used, the period in which
they will take place, the number and
categories of employees who are to lose
their jobs and the method of calculating
any payment relating to dismissals. In
addition, written notice of the collective
dismissals must be given to the Ministry
of Labour and Social Insurance and a
copy of this notice provided to the
employee representatives.

14. Data Protection

14.1 Employment Records

The collection, storage and use of
information by employers is regulated by
the Data Protection Law which
effectively implements the EU Data
Protection Directive.

14.2 Employee Access to Data
Employees do have the right to request
access to their data that is being held by
their employer.

14.3 Monitoring

Employers can monitor their employees’
email, internet and telephone usage to
the extent that such usage is not work
related if monitoring is reasonable in all
the circumstances.

14.4 Transmission of Data to Third
Parties
The Data Protection Act does not permit
employers to provide their employees’
data to third parties. However, if such
data is required by state authorities as
regards the public interest and national
security then such provision is not
contrary to the law provided that the
principle of proportionality is observed.

Contributed by Xenios L. Xenopoulos LLC
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1. Introduction

The institutional framework for and the
functioning of the labour market in the
Czech Republic are regulated by the
Employment Act (N° 435/2004 Coll.),
which covers, for example, the
prohibition of discrimination, the
operation of the state-run Labour Offices
(i.e. job centres) and private labour
agencies, the qualification criteria for
unemployment benefits, employment of
foreigners and special provisions of
employment relating to disabled persons.

The principal source of law regulating
the employment relationship is the
Labour Code (N° 262/2006 Coll.), which
covers all areas of the individual
employment relationship between an
employer and an employee, including
for example equal treatment and
prohibition of discrimination, access to
information, agency employment,
working conditions, health and safety at
work, liability for damages and
dismissal. The Labour Code only
contains a general prohibition of
discrimination. The Anti-Discrimination
Act (N° 198/2009 Coll.) contains more
specific provisions on equal treatment
and the prohibition of discrimination. In
addition, more specific provisions
regarding medical checks of employees
are to be found in the Act on Specific
Medical Services (N° 373/2011 Coll.). In
general, the Labour Code allows for
contractual freedom of parties within the
limits set by the regulatory framework; it
is not therefore possible to contract out
of statutory employee protection.

Although the Labour Code contains basic
provisions regarding trade unions,
collective labour law rules (in particular
the collective bargaining procedure) are
contained in the Collective Bargaining Act
(N° 2/1991 Caoll.). Individual employee
entitlements arising from collective
agreements are legally enforceable in the
same manner as other rights arising from
an individual employment contract.

The state carries out its supervisory
function through Work Inspectorates and
Labour Offices that control and monitor
compliance with the obligations arising
from a great variety of labour law
regulations regarding, amongst other
things, wages, salaries, hours of work,
work safety, employment of minors and
female workers.

Disputes between an employer and
employee are settled in ordinary District
Courts where there are specialised
Labour Law senates of judges and
layman jurors.

2. Categories of Employee

2.1 General

Czech employment legislation applies
equally to employees at every level, i.e.
employees, agency workers and
contract staff, with some minor
distinctions, which apply to so called top
level managers (e.g. certain rights and
obligations are determined differently for
the top level manager, the employer has
additional obligations when the top level
manager was removed or resigned from
the position and his/her employment is
to be terminated).

Under the Labour Code, a top level
manager is an employee who fulfils both
of the following conditions: (i) the
employee is considered to be a manager
(i.e. an employee who is entrusted with
the management of individuals, and is
authorised to determine and assign work
to subordinates as well as to organise,
manage and supervise work and give
binding instructions) and (i) the employee
is in a top position within the employer’s
operations, being directly subordinate to:
(a) the employer’s statutory body (the
board of directors of a joint stock
company or executive director of a limited
liability company); or (b) another manager
who is directly subordinate to the
employer’s statutory body, but only if
such employee has another subordinate
manager (rather than “ordinary
employee”) below him - i.e. if there are

(at least) three levels of managers under
the statutory body, only the top two are
considered to be top level managers.

2.2 Directors

The position of directors of private and
public limited companies, who may or
may not also be employees of the
company, is further regulated by
corporate law.

2.3 Other

Part-time employees and employees on
fixed-term contracts have a statutory
right, which, broadly speaking, entitles
those employees to be treated no less
favourably in respect of their terms and
conditions of employment than a
comparable full-time indefinite employee.

The Labour Code stipulates that outside a
traditional employment relationship, an
employer and a worker can conclude two
other types of agreement relating to work
that are of a similar nature to the
employment contract; an agreement for
the performance of a work assignment, or
an agreement on working activity. These
agreements must be concluded in writing.

An employer and a worker may conclude
an agreement for the performance of a
work assignment if the expected duration
of the assigned project is no longer than
300 hours in a calendar year.

An employer and a worker can conclude
an agreement on working activity
regarding work that does not exceed on
average half of the prescribed weekly
working hours (i.e. 20 hours per week).

3. Hiring

3.1 Recruitment

Employers recruit employees through a
variety of sources, including via the
Internet and by advertising in
newspapers and/or journals. Recruitment
agencies are also commonly used.
State-run Labour Offices function inter
alia as “Job Centres” and provide a free
recruitment service. Employers are
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obliged to notify the Labour Office of all
vacant positions (the Labour Office
keeps a database of all vacant positions
and of all job applicants) for which they
wish to employ non-EEA nationals.

3.2 Work Permits

Employers may hire non-EEA nationals
only if there are no EEA national job
applicants suitable who are available at
the relevant time. Prior to such hiring the
employers are obliged to notify the
Labour Office about the vacant positions
and to provide additional information.
Work permits are required for employees
who are non-EEA nationals, and may be
granted for up to a maximum of two
years with the possibility of prolonging
them after this period. Swiss nationals are
treated in the same way as EEA
nationals. The application shall be made
and the Labour Office shall issue the
work permit before the employee arrives
in the Czech Republic (the work permit is
also a qualification for a residence
permit). It is an administrative offence for
an employer to employ a non-EEA
national without an appropriate work
permit in the Czech Republic or to
employ such employees in contravention
of the terms of the issued work permit. In
the event of breach, the Labour Office
may impose a fine from CZK 250,000
(around €10,000) up to CZK 10,000,000
(around €400,000).

4. Discrimination

Any direct or indirect discrimination
perpetrated in the workplace on certain
selected grounds (primarily gender, sexual
orientation, religion, marital status, racial
or ethnic origin, age, social origin or
political association) is unlawful. Such
discrimination in connection with
recruitment is prohibited by the
Employment Act and by the Labour Code
in connection with treatment during the
course of employment and with respect
to termination of employment. The
Employment Act and the Labour Code
also guarantee equal treatment to all
employees. The provisions of the Labour
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Code only contain a general prohibition of
discrimination. More specific
non-discrimination and equal treatment
provisions are contained in the
Anti-Discrimination Act.

5. Contracts of
Employment

5.1 Freedom of Contract

The basic principle that parties are free to
contract on whatever terms they choose
is modified by Czech Labour Law, which
allows for contractual freedom of parties
only within the limits set by the regulatory
framework. It is therefore not possible to
contract out of statutory employee
protection or the mandatory provisions of
the Labour Code.

Generally, employers are free to choose
their employees. However, employment
of persons under the age of 15 years
and/or of those persons who have not
completed their compulsory education is
prohibited except for various artistic,
cultural, advertising and sports activities
as specified in the Employment Act.

Contracts may be for a fixed or an
indefinite period of time (i.e. terminable by
notice), as the parties think most
appropriate. For the purposes of statutory
protection, there is little distinction
between the position of employees on
fixed-term and indefinite contracts, as
employers may not treat employees on
fixed-term contracts less favourably than
similar permanent employees. However,
the use of successive fixed-term contracts
is restricted. A fixed-term contract
between the same parties may be
concluded (or extended) for a maximum
period of three years. Fixed-term
contracts may be renewed/reissued twice
only, therefore employment based on
fixed-term contracts may not exceed nine
years in total (3 x 3 years). If, contrary to
the law, an employee has been engaged
under a fixed-term contract for a period
exceeding three years (or six or nine years
in case of renewal/re-engagement of the
fixed-term contract or employment

commenced within three years of a
previous fixed-term contract), the
employee may make a written request to
the employer that the employment
continue for an indefinite period.

There are exceptions to the above
limitations on the use of fixed-term
contracts in certain cases, i.e. where:

(@)  the use of a fixed-term contract is
required by specific legislation (e.g.
the Employment Act in respect of
employment of non-EEA citizens);

(o)  employees working under an
agency employment; or

(c) the employee’s regular place of
work is outside the Czech Republic.

Either the employer or the employee may
seek a court decision regarding the
fulfilment of the above statutory
conditions for a fixed-term contract within
two months of the termination date of the
original fixed-term contract.

5.2 Form

An employer is obliged to conclude an
employment contract in writing. However,
failure to reduce the contract to writing
does not invalidate the employment.

An employment contract must specify the
type of work, the place of work and the
date of commencement of the
employment. If an employment contract
does not specifically stipulate particulars
of the employee’s rights and duties
arising out of the employment (e.g. the
holiday entitlement, the length of
termination period, the level of wages and
the mode of payment, the schedule of
weekly working hours, etc) an employer is
obliged to provide the employee with a
written document containing such details
within one month of commencement of
the employment.

5.3 Trial Periods

An employer and employee may agree on
a trial (probationary) period of up to three

months, or six months if the employee is
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going to work as a manager. In any case
the trial period may not exceed half of the
length of the employment. The agreement
must be in writing before the
commencement of the employment (or at
the latest on the same day) and once
agreed upon, the trial period cannot be
subsequently extended (except for days
when an employee did not perform the
work due to whole day impediments or
because s/he was on holiday). During the
trial period, the employment can be
terminated immediately, by either the
employer or the employee, for any reason
or without stating the reason.

5.4 Confidentiality and
Non-Competition
Although there are generally no applicable
statutory rules governing confidential
information in employment, there are
particular statutory rules governing
treatment of confidential information that
apply to specified categories of
employees. In general, employees of
state administrative authorities and local
authorities are obliged to keep
confidential all facts and information
which they learn whilst carrying out their
duties and which, in the employer’s
interest, should not be communicated to
another person. All other employees are
bound by a general duty of good faith
and a duty not to disclose the employer’s
confidential information. The extent of
these general duties is not in all cases
well defined and a prudent employer may,
depending on the nature of the business,
consider including an express
confidentiality provision in the contract of
employment. Express confidentiality
provisions are permissible and often used
in the contracts of employment.

An employer is obliged to issue all
employees whose employment has
terminated a confirmation of the former
employment and a reference (if requested
by an employee). Without the employee’s
consent, an employer may not
communicate any other information
concerning the employee.

An employer and an employee may
conclude a non-competition agreement
whereby the employee may not, for a
certain period not exceeding one year
after the termination of the employment,
engage in gainful activity identical to the
employer’s scope of business, or any
other activity which would compete with
the business activities of the current
employer. The non-compete undertaking
may only be assumed by the employee if
such an obligation is justifiably required
from the employee given the nature of the
knowledge and information the employee
will have gained during the employment.
The non-compete clause may be
included in the employment contract or it
may be entered into by separate
agreement in written form. The employer
must pay the former employee
compensation of at least half of his/her
average monthly earnings for each month
of the period of the restrictive
undertaking. The agreement may also
include a penalty that the former
employee must pay to the employer in
the event that he breaches his/her
obligation not to compete. Upon payment
of the penalty the employee’s duty not to
compete terminates. The employer may
terminate a non-competition agreement
only during the course of the
employment. Provisions concerned with
preventing competition by a former
employee are likely not to be enforced by
the courts if the courts consider that it
would be unjustified and in restraint of
trade having regard, amongst other
things, to the position of the former
employee and the nature of the
information/knowledge acquired during
the course of employment.

5.5 Intellectual Property

Broadly speaking, unless the
employment contract stipulates
otherwise, if intellectual property is
created by an employee during the
course of employment, the intellectual
property rights belong to the employer.
Additional compensation will only be
payable to the employee if the

employee’s ordinary salary is
disproportionately small in comparison to
the employer’s profits derived from the
intellectual property created. However,
this rule applies only to a limited extent in
relation to computer programs,
databases and cartographic works.

6. Pay and Benefits

6.1 Basic Pay

A wage may not be lower than the
national minimum wage, which is
determined by a Government Decree and
is currently CZK 8,000 per month or CZK
48.10 per hour.

Lower-grade workers in the Czech
Republic are generally paid a monthly
wage, often determined by reference to
an hourly rate, although in some
industries it is customary for workers to
be paid “piece-rates” according to the
amount of work done. Overtime at a
premium rate must be paid in respect of
additional hours worked and work
performed on bank holidays and/or
weekends. Senior employees (managers)
are normally paid monthly in arrears.

It is not common for pay to be index-linked
and, subject to the national minimum
wage, there are no legal obligations on
employers to increase wages.

6.2 Pensions

In the Czech Republic employees must
take part in the mandatory public social
security system including a public
retirement and old-age pension scheme.
However, anyone may choose to take
part in a private pension plan in addition
to the mandatory scheme by entering
into a contractual relationship with any of
the licensed private pension funds. The
employee, however, usually receives state
contributions to his insurance premiums
paid to a private pension plan.

From 2013 a capital pension plan system
is being introduced in the Czech
Republic. The capital pension plan
system represents a hybrid between a
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mandatory public security system and a
private pension plan system, as it allows
for part of the mandatory contribution to
the social security system to be
transferred to the private pension fund
but participation in the capital pension
plan is voluntary.

Although private pension plans may be
agreed as employer-sponsored
occupational pension schemes, they are
absolutely independent of the particular
employment of the person taking part in
such pension plans. Therefore, an
employer bears no responsibility towards
its employee or her/his contractual private
pension funds, except for paying the
agreed contributions (if applicable). The
employer’s contributions made under the
private pension plan are classified as
tax-deductible costs.

6.3 Incentive Schemes

Share schemes are not specifically
provided for under Czech law and are
implemented mostly in foreign owned
companies as a part of their global
incentive schemes.

6.4 Fringe Benefits

More senior employees’ employment
contracts may include fringe benefits;
typically free use of a mobile telephone, a
computer and a car for the duration of
the employment. As benefits are usually
contractual, the agreement should
resolve the mode and timing of return if
the employer proposes to withdraw

the benefit.

6.5 Deductions

Although generally employers are
prohibited from making deductions from
pay, they are obliged to deduct income
tax and employees’ social security
contributions (which are paid monthly by
the employer both for itself and on behalf
of the employee). They are also obliged
to deduct employees’ contributions to the
mandatory health insurance system.
Otherwise, the employer may be obliged
to make deductions pursuant to a valid
court resolution on deductions from
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employees’ salaries. The list of these
deductions and their order is given in the
Czech Code of Civil Proceedings Rules
(N° 99/1963 Coll.).

7. Social Security

7.1 Coverage

The single state-administered social
security system provides benefits by way
of pensions, unemployment benefits,
family-based benefits and support for
individuals with a low income. Employers
should be aware of the administrative
burden (i.e. paperwork) connected with
the contributions to some of these state
benefits (for example, statutory sick pay).

Type of Insurance | Paid by

Employer (%)
Social Security 25.0
Health Insurance 9.0
Total 34.0

Paid by
Employee (%)

in a private health insurance plan in
addition to the mandatory scheme by
entering into a contractual relationship with
any of the licensed health insurers and pay
additional contributions for extra services.

7.2 Contributions

Employers must deduct from their
employees’ gross salaries social security
and health insurance contributions
payable by employees and make an
employer’s contributions in respect of
each employee. Employers and
employees must contribute the following
percentages of the employee’s income to
social security and health insurance:

Total (%)

6.5 (or 8.5") 31.5 (or 33.5?)
4.5 185
11.0 45.0 (or 479

1 In case of participation in the capital pension plan system.
2 In case of participation in the capital pension plan system.
3 In case of participation in the capital pension plan system.

The contributions for these benefits are
included in the social security
contributions of the employer and the
employee (see 7.2 below). The employer,
therefore, does not have to pay these
benefits as they are provided by the
relevant state authority. Note however
that during the first 14 calendar days of
the sick leave (and in 2013 during the first
21 calendar days of the sick leave),
except for the first three days of the sick
leave, sick pay must be paid to the
employee by the employer.

Mandatory health insurance is provided by
specially licensed health insurers, the
major one being the state owned VZP
(V8eobecna zdravotni pojis ovna). It is the
employer’s obligation to deduct an
employee’s compulsory contribution from
his/her gross salary and send it to the
health insurer of that employee’s choice.
However, anyone may choose to take part

8. Hours of Work

Hours of work must not exceed 40 hours
per week (employees under the age of 18
shall not work more than eight hours per
day). Specific limitations are imposed by
the Labour Code on the hours worked
each day and each week by persons
working underground in mining
professions and persons in the three-shift
and non-stop working regime, whose
working hours must not exceed

37.5 hours per week, and in the two-shift
working regime, whose working hours
must not exceed 38.75 hours per week.
Further reduction of hours of work
without an attendant reduction in wages
may be provided for in a collective
agreement and/or an internal instruction.

The employer decides on the mass
scheduling of weekly hours of work and
starting times for work after discussion
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with the trade unions. Hours of work are
generally scheduled into a five-day
working week, however flexible working
hours may be introduced after discussions
with the trade union, if applicable.

An employee is entitled to a break (for
food and rest) of at least 30 minutes for
every six hours of continuous work (and
for every 4.5 hours of continuous work in
the case of employees under the age of
18). Breaks for food and rest are not
counted as part of the hours of work.

The employer is obliged to schedule
hours of work so that employees
will have:

(@  an uninterrupted period of daily rest
of at least 12 consecutive hours
between the end of one shift and
the beginning of the following shift
within a 24-hour period; and

(b)  an uninterrupted period of at least
35 consecutive hours (or of at least
48 hours in the case of employees
under the age of 18) every week.

The Labour Code contains exceptions
where the uninterrupted period of rest
may be reduced below the hours set
out above.

Generally, overtime work prescribed by
the employer must not exceed eight
hours per week and 150 hours per
calendar year. Overtime work exceeding
these limits may be performed only
exceptionally and with the employee’s
consent. However, the average number
of overtime working hours must not be
more than eight hours per week during a
reference period of 26 weeks or 52

weeks if agreed in a collective agreement.

It is possible to agree with managers that
their salary covers up to 416 hours
overtime per year and/or with the
“regular” employees that their salary
covers up to 150 hours overtime per
calendar year (managers are employees
who are entrusted with the management
of individuals, and are authorised to
determine and assign work to

subordinates as well as to organise,
manage and supervise work and give
binding instructions).

Night workers (i.e. where hours of work
are worked between 10pm and 6am)
are workers who work during the night
on average, not less than three hours
within 24 consecutive hours at least
once a week.

An employer is obliged to keep records
of hours of work, overtime work,
standby duties for operating
emergencies and work at night, in
respect of each employee.

The Labour Code provides for several
types of flexible employment
arrangements: the uneven spread of
working hours, flexible working hours,
reduced working hours, and an account
of working hours.

If the nature of work requires an uneven
collective schedule in individual weeks,
then the employer may, after a discussion
with the trade unions, decide on an
uneven spread of working hours
throughout a period of 26 weeks or

52 weeks, the latter only if agreed in the
collective agreement. In this period, the
average weekly working hours may not
exceed the standard weekly limit of
working hours (i.e. 40) and the length of
one shift may not be more than 12 hours.

Flexible hours may be agreed to meet the
interests of employees’ personal needs,
after discussion with the trade unions, if
applicable. An employee chooses the
start and/or the end of his working day
while the employer can stipulate specific
times of the day during which an
employee must perform his duties. The
total length of an individual shift may not
exceed 12 hours.

Reduced working hours may be worked
by agreement between the employee and
the employer. The agreement can allow
for an employee to work for fewer hours
each day or only on certain weekdays.

The employee is paid only for the hours
actually worked.

An account of working hours arrangement
is used by employers who have fluctuating
needs for a work force (e.g. in relation to
unstable sales) and therefore employees
have an uneven spread of working hours.
Unevenly distributed working hours must
at the end of the reference period of

26 weeks (or 52 if approved in the
collective agreement) in aggregate equal
the number of working hours which would
have been worked if the employee had
worked regular working hours (i.e.

40 hours a week). The employer must
keep a record of the working hours and
salary for each employee. If approved in
the collective agreement, overtime work of
up to 120 hours may be recorded as
hours already worked in respect of the
subsequent reference period. The record
of working hours arrangement can only
be introduced under the auspices of

a collective agreement or an

internal regulation.

9. Holidays and Time Off

9.1 Holidays

There are 12 statutory public holidays per
annum in the Czech Republic. However, if
they fall on a weekend they are not
replaced, so the number of public
holidays varies each year. In addition, all
employees are entitled to a minimum of
four weeks’ (five weeks at state
administrative bodies) paid annual holiday
per year, which accrues on a pro rata
basis from the first day of employment.
Money may not be paid in lieu of untaken
statutory holiday entitlement except on
termination of employment.

The employer shall determine the period
in which employees can take their holiday
in accordance with a schedule of holidays
and with the prior consent of the trade
unions and/or work councils (if
applicable), so that the employee will, as a
rule, be able to take the holiday at once
and before the end of the calendar year in
which the entitlement has been
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generated. If an employee is granted
holiday in several instalments, at least one
of the instalments must be not less than
two weeks long, unless the employer and
employee have agreed otherwise.

If the employer does not specify to the
employee when the holiday should be
taken (or does not approve the requested
holiday) by 30 June of the calendar year
following the year in which the entitlement
has been accrued, the employee has the
right to decide to take the holiday.

Where holiday has not been taken by the
end of the subsequent calendar year
because the employee has been
recognized as temporarily unfit for work
or as a result of taking maternity or
parental leave, the employer must permit
such leave to be taken after the
obstacle(s) to working have gone.

9.2 Family Leave

The Labour Code stipulates that a
woman is entitled to 28 weeks’
maternity leave (37 weeks if the mother
gave birth to more than one child). In
addition, if either the mother and/or the
father so requests, the employer is,
after the maternity leave period of 28
(or 37) weeks (or after the birth of the
child in case of the father), obliged to
grant her/him additional parental leave
until the child reaches the age of three
years. For the maternity leave period of
28 (or 37) weeks the employer is
obliged to retain for the employee an
identical position (at the same place of
work). However, during additional
parental leave the employer is only
obliged to retain a vacant position in
accordance with the employee’s
employment contract.

During maternity/parental leave an
employee is not entitled to his wages but
receives a statutory maternity pay or a
parental allowance. The parental
allowance may be provided even after the
termination of the additional parental
leave, but until the child reaches four
years of age at a maximum. However, the
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employer is not obliged to retain the job
for the parent during the fourth year.

Adoptive parents are entitled to take paid
maternity leave for a period of 22 weeks
(81 weeks if the adoptive parent has
adopted more than one child) up until the
child(ren) reaches the age of one and
parental leave is available until the child
reaches the age of three. If the child was
adopted between the ages of 3to 7
parental leave of up to 22 weeks must
be granted.

9.3 lliness

Employees who are absent from work by
reason of sickness or injury have a right
to receive statutory sick pay. During the
first 14 calendar days of the sick leave
(and in 2013 during the first 21 calendar
days of the sick leave), except for the first
three days of the sick leave, sick pay
must be paid to the employee by the
employer. After the first three or two
weeks (as applicable) the sick pay is paid
by the Czech Social Security Authority.

In this respect, some employers agree to
pay employees an amount greater than
statutory sick pay for a limited period, the
length of which will vary depending upon
the custom of the industry and the status
of the employee.

10. Health and Safety

10.1 Accidents

The Labour Code lays down the general
principles to be followed by an employer
in relation to health and safety. Employers
are under a duty to have regard for the
health and safety of their employees while
at work (but not travelling to or from
work), and are obliged by law to maintain
insurance against liability for injury and
disease arising out of employment. A
failure to comply with the provisions of
the Labour Code may result in liability. An
employer is obliged to investigate the
cause of any accident, report any
accident to the relevant authorities and
keep records of all accidents in the work
place. In addition to the general principles
laid down by the Labour Code, there are

numerous specific Acts and regulations
governing certain types of workplace and
certain types of work activity (e.g. Act on
Protection of Public Health No. 20/1966
Coll., Act on Accident Insurance No.
266/2006 Coll., Act on Further
Requirements on Occupational Health
and Safety No. 309/2006 Coll., etc).

10.2 Health and Safety Consultation
Employers in the Czech Republic are under
an obligation to consult with their
employees on health and safety matters.
Consultation must be carried out through:
(i) a representative nominated by a trade
union; (i) an elected representative
responsible for safety and protection of
health at work; or (iii) directly with
employees, if neither of the elected bodies
at (i) or (i) exists. Specified information
must be made available by the employer. A
representative responsible for safety and
protection of health at work may be
elected, but such election is optional.
Should a representative be elected, the
employer must then inform and consult this
representative in matters relating to safety
and protection of health at work. The
employer can have both a representative
responsible for safety and protection of
health at work and a trade union/work
council. Depending on the nature of the
employees’ resolution when establishing
such representative bodies, the employer
may have an obligation to consult in
relation to health and safety issues with a
representative responsible for safety and
protection of health at work and to consult
with the works council/trade unions in
relation to other matters.

Where there is neither a trade union,
works council nor representative
responsible for safety and protection of
health at work, the employer is obliged
to inform and consult with the
employees directly.

11. Industrial Relations

11.1 Trade Unions

The Collective Bargaining Act is a
legislative scheme providing for
recognition of a trade union by an
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employer. In principle, an employer must
recognise any trade union legally
established in the business. In order to
establish a trade union, three employees
of the relevant workforce suffice (there is
no requirement for the workforce to be of
a specific size). If a trade union is
established, it becomes an authorised
representative of the employer’s
employees. Once established, the trade
union must try to conclude an agreement
with the employer regulating their
relationship and determining the matters
that should be the subject of negotiation.
In the absence of an agreement, a
standard model procedure applies.

Besides the trade union, employees can
elect a works council and/or a
representative responsible for safety and
protection of health at work. Employees
working for an employer who has over
1,000 employees with at least

150 employees in two different EEA
countries may also establish a European
Works Council.

Each of the various employee
representative bodies mentioned above
can exist simultaneously.

11.2 Collective Agreements
Collective agreements between
employers and trade unions are most
usually found in the industrial sector or in
the health services and often regulate
matters such as pay, working hours,
holidays, dispute procedures and
procedures to deal with redundancy.
Such collective agreements may have
direct legal consequences for the
employer, since certain terms in such
agreements may become incorporated
(either expressly or by implication) into
individual employee’s contracts of
employment and where this happens
such terms become directly enforceable
in court (for example collectively agreed
wage rates). Furthermore, in some
industries unionisation remains sufficiently
strong for industrial pressure to prove an
effective means of securing observance
of otherwise legally unenforceable

provisions contained in collective
agreements. Basically, collective
agreements can be negotiated on two
levels, either as house collective
agreements (binding on a single employer
and the trade union operating with that
employer), or as sectoral collective
agreements (binding on all employers and
trade unions operating with those
employers in a whole economic sector).

11.3 Trade Disputes

In general, trade disputes usually concern
the conclusion of a collective agreement
and the fulfilment of obligations arising
from a collective agreement (except those
obligations relating to the claims of an
individual employee).

Contracting parties may agree to appoint
a mediator to act in the settlement of
their dispute. If the parties fail to agree on
the mediator, he/she shall be appointed
by the Ministry of Labour and Social
Affairs, acting on the basis of an
application made by either of the
contracting parties.

If the proceedings before the mediator
are unsuccessful, the contracting
parties, if they so agree, may apply in
writing to an arbitrator to decide their
dispute. The proceedings before the
arbitrator commence on his/her receipt
of such application.

The Czech Republic does not have a
comprehensive “strike/lockout law.”
Rather, businesses, individuals and trade
unions are granted certain limited
statutory protection from liability, which
they would otherwise incur, when taking
industrial action pursuant to a trade
dispute. The Collective Bargaining Act
deals with employees’ rights to strike only
with the aim of concluding a collective
agreement, provided that the collective
bargaining procedure and subsequent
mediation and/or arbitration processes
have been exhausted without success. It
follows that if a collective agreement is
not concluded even after proceedings
before a mediator and/or arbitrator, or the

contracting parties do not apply for an
arbitrator’s award regarding their dispute,
a strike (partial or full interruption of work
by employees) or lock-out (partial or total
cessation of work by the employer) may
be used as the last resort, unless the
industrial action is declared illegal by the
court at the request of the other party. An
employee who takes industrial action
loses the right to pay during that period
and is not entitled to receive
unemployment benefits and/or sick pay. It
is unfair to dismiss an employee who is
taking “protected” industrial action.

11.4 Information, Consultation and
Participation
Employers have obligations with respect
to consultation and the provision of
information to employees either directly or
to their appropriate representatives (these
are usually either a trade union or a
works council). There are some
differences as to the scope of the
employer’s obligation with respect to
consultation and the provision of
information vis-a-vis a trade union and a
works council. In general, a trade union
has a privileged position and must be
informed and/or consulted in all matters
like a works council, and also in matters
related to health and safety at work,
which would otherwise be discussed with
a representative responsible for safety
and protection of health at work, if
elected (see above).

An employer is obliged to provide
information in relation to:

(@ the employer’s economic and
financial situation and probable
development;

(b)  the employer’s activities, their
probable development and their
impact on the environment, and
ecological measures related thereto;

(c) the employer’s legal status and
changes in such status, internal
organisational structure and the
person authorised to act in the
name and on behalf of the employer
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in labour (industrial) relations, the
prevailing activity of the employer
with the relevant code according to
the Economic Activities
Classification and changes in the
employer’s business activities;

(d) fundamental issues concerning
working conditions and
their changes;

(e) matters in respect of which the
employer has consultation
obligations (see further below);

f measures taken to secure equal
treatment of employees and the
prevention of discrimination;

(@ details of any open-ended
employment vacancies which
would be suitable for employees
currently engaged under
fixed-term contracts;

(h)  occupational health and safety
protection; and

(i) any issues coming within the scope
of consultation obligations set out in
a European Works Council
agreement or some other agreed
procedure for transnational
information and consultation of
employees or other procedure
specified by the Labour Code.

The duties under subsections (a) and
(b) do not apply to employers employing
less than 10 employees.

An employer is obliged to consult
employees in relation to the following:

(@  the probable economic
development of the employer;

(b)  envisaged structural changes within
the employer, rationalisation or
organisational measures, any
measures that may have an impact
on employment, in particular
measures in connection with
collective dismissals;

(c) the latest number of employees and
structure of the workforce,
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proposed employment
developments, fundamental
working conditions and any
changes to them;

(d)  the automatic transfer(s)
of employees;

(e)  occupational health and safety
protection; and

® any issues coming within the scope
of consultation obligations set out in
a European Works Council
agreement or some other agreed
procedure for transnational
information and consultation of
employees or other procedure
specified by the Labour Code.

The duties described at (a) to (c) do not
apply to an employer employing less than
10 employees.

The employer’s obligations with respect to
the participation of a trade union include
safety and working conditions and
workload as well as other measures which
relate to a larger number of employees.

The European Works Council Directive
has been implemented in the Czech
Republic, and while the initial
establishment of the employee
negotiating body is quite clearly
regulated, subsequent negotiations are
generally up to the parties to regulate.

12. Acquisitions and
Mergers

12.1 General

Upon the transfer of an undertaking,
employees are provided with protection
in that their entire contract automatically
transfers from the transferor to the
transferee. Employees who do not wish
to be transferred may serve notice to
that effect on the transferring employer.
The employment of such employees
terminates on the day preceding the day
when the transfer takes effect at the
latest. Aside from the right to serve such
notice, employees have no right to

object to their automatic transfer and its
legal consequence (and may not insist
on for example, the continuation of
employment with the transferor).
Dismissals based solely on the transfer,
or changes to existing terms and
conditions of employment (i.e. contract
of employment or collective
agreements), by reason of the transfer
are void, even if agreed to

by employees.

Where notice of termination is given by
an employee within two months of “the
effective date of transfer of rights and
obligations arising from employment
relations” or within two months of “the
transfer effective date of performance of
rights and obligations arising from
employment relations” or where, within
the same time-limit, the employment
relationship is terminated by agreement,
the employee may ask the court to
determine that the employment
relationship was terminated as a
consequence of a substantial
deterioration in working conditions in
connection with the transfer. This is a
new provision introduced by the Czech
Labour Code and at the time of writing it
was unclear what the distinction between
the first two triggers is. Where termination
is held to be for this reason, the
employee is entitled to standard
severance pay (see section 13 below).

Termination of employment is possible in
the context of envisaged restructuring, as
there are no specific rules prohibiting
dismissal of employees prior to, during,
or after the transfer (however it is not
advisable to dismiss employees during
the transfer of the undertaking because
of a higher risk of the dismissals being
challenged). The transfer of business
itself, however, can never serve as a
reason for dismissal and all of the general
rules mentioned below, which are
applicable to terminations of employment,
must be complied with, i.e. termination of
employment must be based on the
grounds explicitly determined in the
Labour Code.
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12.2 Information and Consultation
Requirements

Regardless of the numbers of

employees involved, employers have

information and consultation obligations

to a trade union or a works council

(if established). The transferor and the

transferee are obliged to inform and to

consult about the following:

(@  the fact that the relevant transfer is
to take place, including the
established or proposed date of
the transfer;

(o)  the reasons for such transfer;

(c) the legal, economic and social
implications of the transfer for the
employees; and

(d) the envisaged measures (if any)
which the transferor and the
transferee envisage in connection
with the transfer and in relation to
the employees.

The employer must fulfil his
information/consultation duty 30 days
before the envisaged transfer, at the
latest. In this respect, the information and
consultation process does not have to
lead to a mutual agreement between the
parties. The absence of any such
agreement cannot affect the validity of
the transfer.

Where neither a trade union nor works
council operates in the company, the
transferor and the transferee employer
shall inform (but not consult) the
employees, who will be directly affected
by the transfer in relation to the above
items 30 days before the effective date of
the transfer at the latest.

12.3 Notification of Authorities
There is no obligation on an employer to
supply information and/or consult or
negotiate with any governmental or
regulatory body.

12.4 Liabilities
In the event of a failure to comply with the
consultation and information obligations,

the Work Inspectorate may impose a fine
of up to CZK 200,000 (approximately
€8,000), however the validity of the
transfer cannot be affected. No
compensation is payable to employees
and it is not possible to obtain an
injunction or other judicial remedy.

13. Termination

13.1 Individual Termination

An employer wishing to terminate the
employment relationship must be careful
to ensure compliance with both the
statutory and any contractual
requirements with regard to reasons for
and procedures leading to dismissal.

An employment relationship may only be
terminated by one of the following:

(@ an agreement between the
employer and the employee;

(b)  a notice of termination (given by the
employer or by the employee);

(c) animmediate cancellation (effected
by the employer or by the
employee); or

(d)  a cancellation during the trial
period (by the employer or by
the employee).

As far as the top level managers (within
the meaning of the Labour Code) are
concerned, if agreed in the employment
contract the employer may remove the
top level manager from the position
provided that the top level manager may
resign from the position. The top level
manager’s position then terminates the
day following receipt of written notice of
termination/resignation, unless a later
termination date is specified. The Labour
Code provides, however, that the
employment relationship between the top
level manager and the employer does not
terminate upon the top level manager’s
removal/resignation from the position. As
soon as the top level manager is
removed from the position or resigns, the
employer agrees with the top level
manager on her/his reassignment to

another position within the employer’s
organisation. The employment with the
employer will be terminated only if the
employer is unable to offer the top level
manager another suitable position or the
top level manager refuses the offered
position; such a situation would allow the
manager’s employment to be terminated
on the grounds of redundancy. The top
level managers are entitled to severance
pay only if they are removed because
their position ceases to exist due to
organisational changes.

13.2 Notice

To be valid, any notice given by either the
employer or the employee must be in
writing and delivered to the counterparty.
The delivery of the notice must also
comply with the procedural rules set out
in the Labour Code. The minimum notice
period is two months (with the exception
of notice served by employees who do
not wish to be transferred to the new
employer in which case the notice period
may be shorter (see 12.1 above)). A
longer period can be agreed, however it
must always be the same for both
parties. The notice period begins to run
on the first day of the month following the
month in which the termination notice
was given.

13.3 Reasons for Dismissal

An employee may at any time serve a
notice of termination upon his employer to
terminate the employment for any reason,
or without stating a reason. An employer,
on the other hand, may serve a notice of
termination on an employee only for a
good cause expressly listed in Section 52
of the Labour Code, as follows:

(@  closure or relocation of the
employer or its part;

(b)  the employee’s redundancy as a
result of the employer’s decision to
change the goals of the enterprise
or to reduce the number of
employees in order to increase
work efficiency;
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(c) if arelevant medical expert
considers that the employee must
cease to perform the current work
due to a work-related injury or
ill-health or the relevant public
health authorities consider that the
employee has attained the
maximum permissible limits of
exposure (e.g. to dangerous
substances, underground work,
etc) in the workplace;

(d) if the employee has been certified
as incapable of performing his
work for a prolonged period as
a consequence of a
medical condition;

(e) if the employee does not fulfil the
legal or regulatory prerequisites for
the performance of the work;

) if the employee fails to meet the
standards required by the employer
and has failed to improve his
performance within a stipulated
time frame after a written warning
from the employer to do so;

(@ grounds for immediate termination
or if the employee has committed
serious breaches of his/her
obligations arising from the legal
rules and regulations related to the
work performed. In the event of a
continuous, less serious breach of
an obligation arising from the legal
rules and regulations related to the
work performed it is possible to give
the employee notice of termination,
if within the preceding six months
the employee was warned in writing
of the possibility of dismissal in
relation to such a breach;

(h) if an employee who should be on
ill-health absence fails to comply
with the terms of his temporary
incapacity to work e.g. by failing to
remain at home.

The employer must prove that one of the
above reasons existed at the time of the
dismissal and that it acted fairly and
reasonably in deciding to dismiss the
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employee. The employer must, therefore,
be careful to ensure not only that there is
a permissible statutory reason for
dismissing the employee, but that a fair
and reasonable procedure has been
followed in implementing the dismissal.

If the employer terminates the employment
for grounds (a) or (b) above, the employer
has an obligation to pay the employee
compensation (severance pay). The
severance pay is calculated as follows:

(@ employee’s average monthly salary
where the employment relationship
lasted less than one year;

(b)  twice employee’s average monthly
salary where the employment
relationship lasted at least one year
and less than two years;

(c) triple employee’s average monthly
salary where the employment
relationship lasted at least two years;

(d) triple employee’s average monthly
salary plus amount specified under
(@), (b) or (c) as appropriate where
the employee works under a record
of working hours arrangement
where hours worked are transferred
to the next period.

An employee’s reference period of
employment also takes into account a
preceding period of employment with the
employer provided that the gap between
the two periods of employment did not
exceed six months. For calculation of the
severance pay the average salary is
calculated on the basis of total
remuneration paid to the employee during
the previous calendar quarter. Severance
pay where the reason for termination is
ground (c) above will be a minimum of
12 months’ salary.

The severance pay must be paid by the
employer not only in the event of a notice
served by the employer, but also in cases
where the employer and the employee
have concluded an agreement on
termination of employment for grounds
(@), (b) or ().

If an employee is dismissed without good
cause and the employee insists on being
further employed, the employment
continues to exist and the employee is
entitled to salary compensation, provided
that the employee has successfully filed
an action at court. The employee may file
an action for unjust dismissal within two
months from the alleged unjust
termination of the employment. If the
employee’s action is successful he may
receive compensation in the amount of
his salary and benefits which the
employee would have received if the
employment had continued or during the
notice period which would have been
triggered by a lawful termination. Where a
total period for which the employee
should be entitled to salary compensation
exceeds six months, the court may,
based on an application made action by
the employer, reduce the amount of the
salary compensation for the period in
excess of six months.

13.4 Special Protection

Special rules apply to dismissals
connected with, for example, pregnancy
or maternity/family leave, the duties of
employee representatives, asserting a
statutory right, trade union membership
or activities, transfers of undertakings and
public interest activities. The Labour
Code sets out in detail the situations in
which the employer is not allowed to
serve a termination notice on the
employee at all (pregnancy, maternity
leave, sick leave, etc). It also contains a
number of complex exceptions under
which these restrictions do not apply.

13.5 Closures and Collective
Dismissals

Redundancy constitutes a good statutory

reason for dismissal and although it may

be applicable to individual termination

(for example, if one employee’s specific job

disappears), it is commonly associated with

the partial or total closure of a business.

A collective dismissal arises if a specified
number of employees are dismissed or
their employment is terminated by
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agreement for specified reasons within a
specified period of time provided that, in
the latter case, at least five employees
are served notice. The specified period is
30 calendar days, the specified reasons
for dismissal are closure or relocation of
the employer or his branch and
employees’ redundancy, and the
specified number of dismissed
employees varies according to the size of
the employer and is as follows:

(@ 10 employees if the employer
employs from 20 to 100 people;

(b)  10% of employees if the employer
employs from 101 to 300 people;

(c) 30 employees if the employer
employs more than 300 people.

This statutory rule is to prevent
employers from circumventing their
statutory collective dismissal duties by
dismissing their employees on the basis
of “formal” termination agreements
instead of dismissal.

No later than 30 days before serving the
notices the employer must:

(@ Inform the trade union or the
works council (or the affected
employees if there are no
employee representatives) in
writing of the intention to carry out
a collective dismissal.

(b)  Inform the trade union or the works
council of:

(i) the reasons leading to the
collective dismissals;

(i) the total number of
employees employed by
the employer and the
roles involved;

@iy ~ the number of those
employees to be dismissed
and the roles of those
employers;

(iv)  the period within which
collective dismissals are
planned to take place;

(v)  the criteria proposed for
selecting employees to be
made redundant; and

(v)  the severance pay and, if
relevant, other rights of the
employees being made
redundant.

Discuss the intended action with
the trade union or the works
council. During such discussions
the following issues should be
addressed:

(i) measures that could prevent
or limit the collective
dismissal; and

(i)  measures that could mitigate
the adverse consequences for
the dismissed employees, in
particular the possibility of
their relocation to other
positions within the
employer’s business.

Provide the trade union or the Works
Council with information and data to
allow them to be prepared for the
discussions. The content and the
amount of such information is not
specified by the Labour Code and
will depend on the actual situation
and on the reasons leading to the
proposed collective dismissals.

Notify the Labour Office of the
intended dismissals in writing (one
copy of such natification needs to
be provided to the trade union or
the Work Council), and in the
notice include especially the
following information:

(i) the reasons leading to the
collective dismissals;

(i)  the total number of
employees to be dismissed;

(i)  the number and list of
occupations of those
employees to be dismissed;

(iv)  the period of time during
which the collective
dismissals will take place;

(v)  the criteria for selection of the
employees to be dismissed;
and

(vi)  the date of commencement
of discussions with the trade
union or the works council.

The employer is obliged to deliver to the
Labour Office a written notice containing
its decision to carry out a collective
dismissal and inform the Labour Office
about the results of negotiations with the
trade union or Works Council and deliver
a copy of the notice to the trade union for
its comments. The employment will not
end until 30 days after this notice is
delivered to the Labour Office, unless the
dismissed employee does not insist on
this extension of the notice period. In this
respect, the fact that the employer and
the trade union or Works Council do not
reach a consensual agreement during
their discussions does not have an impact
on the validity of the termination notices.

If there is no trade union or Works
Councils active within the employer, the
employer is required to fulfil the above
obligations in respect of each employee
to whom the collective dismissal applies.

14. Data Protection

14.1 Employment Records

The collection and processing of
employees’ personal data by their
employers (prospective, current and past)
are regulated by the Data Protection Act
(as amended), which implements the EU
Data Protection Directive.

Essentially employers, as data controllers,
are under an obligation to ensure that
they process personal data about their
employees (whether held on manual files
or on computer) in accordance with
specified principles including the
following: a requirement to ensure that
data is accurate, up to date, and is not
kept longer than is necessary; a
prohibition of pooling of personal data
collected for different purposes; and a
requirement that information is stored
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securely to avoid unlawful access or
accidental destruction or damage to it. If
the employer processes the personal
data of its employees in a manner
beyond that which is legally necessary for
the employment relationship, written
consent must be obtained from the
employees and the Data Protection Office
must be notified.

Under the Data Protection Act,
disclosure of personal data is considered
a form of data processing and is
therefore subject to the general principles
under the Act. Data controllers must
protect personal data and the entire
database system against accidental or
illegal access, destruction of data,
changes to or loss of data, illegal
disclosure or processing of data, and
other forms of misuse of data. Employers
are obliged to ensure and evidence that
they have a document retention policy in
place (including technical and
organisational measures) and to ensure
that staff are aware of their data
protection obligations. Employers must
also define conditions under which, and
the extent to which, personal data will be
processed by employees or by other
persons under an agreement with the
employer. In general, employees and
other individuals who process data under
an agreement with the employer or who
come into contact with personal data
when exercising a statutory right or duty
are under a duty of confidentiality and
are prohibited from disclosing the
personal data to third parties.

14.2 Employee Access to Data
Employees, as data subjects, have the
right to request information on the
processing of their personal data. The
employer as a data controller must,
without undue delay, provide to any
employees who make a request,
information concerning the processing of
their personal data. The information that
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must be provided includes, amongst
other things, the personal data or
categories of personal data processed,
the purpose of the processing, the
source of the data and the recipients or
categories of recipients of the data. The
data controller is permitted to require a
reasonable fee for the provision of this
information; however this should not
exceed the necessary costs incurred in
providing it.

14.3 Monitoring

Under the Labour Code, the employer
may not, without good cause related to
the nature of the employer’s activities,
encroach upon employees’ privacy in
the workplace (including communal
areas) by means of open or covert
monitoring of employees, including the
recording of telephone calls, checking
their email or post.

Moreover under Article 13 of the Human
Rights Charter of the Czech Constitution,
citizens’ rights to confidentiality of
messages sent by post or other means of
communication is guaranteed and under
the Czech Penal Code, it is a criminal
offence to breach the confidentiality of
private communications.

Monitoring of employees may be carried
out without the employees’ consent, in all
other cases the consent of the
employees is necessary. It is advisable to
regulate the scope of monitoring in
employment contracts and in internal
regulations communicated to the
employees. Additional notification e.g. via
computer screen warnings is helpful.

Under Czech law employees may not,
without the employer’s consent, use for
their personal needs the employer’s
production equipment and other
facilities necessary for the performance
of their duties, including computers and
telecommunication equipment. The

employer is authorised to check, in an
appropriate manner, compliance with
this prohibition. Permission granted to
employees by the employer to use its
equipment for private purposes does
not release the employer from its
obligation to respect the employees’
right to privacy.

14.4 Transmission of Data to

Third Parties
An employer who wishes to disclose
employee personal data to third parties
must do so in accordance with the Data
Protection Act principles and processing
conditions. In many cases it may be
necessary to obtain the express consent
of the employees concerned to such
disclosure in the absence of a statutory
or legitimate business purpose for the
disclosure and depending on the nature
of the personal data in question and the
location of the third party. Transfers of
personal data from the Czech Republic to
other EU Member States are not
restricted. However, where the third party
is based outside of the EU it should be
noted that the Data Protection Act
prohibits the transfer of data unless such
transfer is permitted by: (i) international
treaty binding on the Czech Republic;
(i) a decision of the European Union’s
body; or (i) one of the exceptions listed
in the Data Protection Act. These
exceptions include, for example, transfers
made with the employee’s consent or
transfers necessary for the purposes of a
significant public interest or transfers to
countries with an adequate level of
protection for personal data (by adducing
adequate safeguards for the protection of
the transferred personal data). Even if one
of these exceptions arises, authorisation
by the Office for the Protection of
Personal Data is required for international
data transfers other than to other EU
Member States.

Contributed by Clifford Chance, Prague
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1. Introduction

The Constitution, legislation, collective
agreements, individual contracts of
employment and customary practices
are the main sources of employment law
in Denmark.

Collective agreements are by far the most
important source of labour law. There is a
strong tradition whereby the rules
regulating employment contracts are
formulated in the first instance by the
parties to collective agreements. These
agreements are then interpreted by labour
Courts and arbitration boards which
formulate customary practice rules. Most
collective agreements regulate working
conditions and industrial relations.

Individual labour law is made up of general
rules of contract law and provisions of
legislation which protect employees.
Legislation on this subject can be divided
into two categories: the first category
includes laws which regulate particular
types of employees like salaried
employees, apprentices, agricultural
workers, civil servants etc. The second
category of laws regulate certain employee
rights like holidays, leave of absence, wage
protection in case of insolvency etc without
targeting specific classes of employees.

Labour disputes are resolved through the
ordinary Courts on the one hand and
labour Courts and arbitration boards
established by trade union organisations
on the other hand. Ordinary Courts have
jurisdiction over the interpretation of
legislation and individual contracts, while
labour Courts and arbitration boards deal
with cases relating to individual and
collective labour rights derived from
collective agreements as well as certain
disputes over legislation which give
jurisdiction to the labour Courts.

2. Categories of
Employees
2.1 General

Employees can be divided into two broad
categories: salaried employees and

workers. Salaried employees
(funktionaerer) are employees carrying out
mainly non-manual work. Their
employment status is governed by labour
law and principally by the 1938 Act — last
amended in 2008 — on Employers and
Salaried Employees (Funktionaerloven).
Workers carrying out principally manual
work have no particular legislation applying
to them and their employment relationship
is mainly governed by collective
agreements and customary practice.

Unless specific reference is made to
one category, the word “employee” is
used in this section to cover both types
of employment.

2.2 Directors

Senior employees or directors belong to
a special category. Their working
conditions are governed exclusively by
individual contracts and no specific rules
apply to them.

3. Hiring

3.1 Recruitment

Employers are free to recruit as they
wish provided they do so on a
non-discriminatory basis.

3.2 Work Permits

All foreign citizens are, in principle,
required to obtain a visa to enter and stay
in Denmark, although citizens from a
large number of countries have been
exempted from that requirement. For
example, citizens of the US and Japan do
not require a visa to enter and stay in
Denmark for an initial three-month period.
Staying in Denmark for more than

three months will require permission.

All foreign citizens also need to obtain a
work permit before they take up
employment with a Danish employer.
Normally, professional or labour market
considerations must warrant a residence
and work permit, for example, if there is a
lack of persons in Denmark who can
carry out work of a specific type.
However, a number of schemes have
been designed in order to make it easier

for highly qualified professionals to get a
residence and work permit in Denmark.

Nordic citizens do not need a residence
permit but are free to enter, live and work
in Denmark.

EU/EEA as well as Swiss citizens can
reside freely in Denmark for up to three
months. If the person is seeking
employment during his/her stay, he/she
can stay for up to six months.

If the stay exceeds the three- or six-
month limit, the person needs a proof of
registration from the Regional State
Administration. Unlike a residence permit,
which is issued under the regulation of
the Danish Aliens Act, a proof of
registration is simply proof of the rights
the person already holds according to the
EU regulations on free movement of
persons and services.

4. Discrimination

Comprehensive legislation operates to
prohibit discrimination on grounds of sex,
age, race, marital status, military status,
disability, sexual orientation, religion,
political belief etc. Discrimination
legislation is allowed to protect certain
categories of people such as pregnant
women or disabled persons.

According to the Law on Equal Wages
(Lov om Ligeloen), men and women must
receive equal pay for equal work. This
right cannot be contracted out of and it is
for the employer to demonstrate that the
pay system is not discriminatory.

The Act on Equal Treatment of Men and
Women (Lov om Ligebehanding) is aimed
at preventing discrimination in areas such
as hiring, firing, training, and employment
terms and conditions. Compensation for
dismissal on discriminatory grounds is
uncapped, notwithstanding this
compensation can be the same as that
for unfair dismissal (see below) unless the
dismissed employee is pregnant or on
maternity or paternity leave in which case
the compensation can be considerably
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higher. The Equality Council is the body
charged with enforcing the legislation on
discrimination and rulings made by the
Equality Council can be enforced in the
ordinary Courts. Claims can also be
brought before the ordinary civil courts.

5. Contracts of
Employment

5.1 Freedom of Contract

Freedom of contract is a fundamental
feature of Danish law. However, because
of the detailed regulation provided by
legislation and collective agreements,
contracts of employment for employees
are generally brief. An individual contract
cannot provide terms less favourable
than those provided by legislation or
collective agreements.

5.2 Form

Legislation giving effect to the EU
Directive dealing with the information
applicable to contracts of employment
governs the form of the employment
contract and its content. In many cases
contracts are modelled on standard
contracts agreed between employers’
organisations and trade unions. However,
as the aforementioned legislation requires
the principal terms of employment to be
set out in the employment contract, many
employment contracts will also often
include individual terms.

Contracts are assumed to be for an
indefinite period unless specifically stated
to be otherwise. There are specific
regulations relating to fixed-term
contracts. If a fixed-term employment
relationship is prolonged or renewed
more than once after the expiry of the
fixed-term, the contract is assumed to
have been converted into a contract for
an indefinite period.

5.3 Trial Periods

Any probationary period must be
specified in writing and may not be more
than three months for salaried
employees. There is no general rule on
trial periods for workers; however, most

© Clifford Chance, 2013

collective agreements provide that a
contract of employment can be
terminated without notice during an initial
period that can sometimes be as long as
nine months.

5.4 Confidentiality and
Non-Competition
The Marketing Practices Act
(Markedsforingsloven) prohibits
employees from disclosing business
secrets during employment and for three
years after its termination. Employers can
claim damages when the confidentiality
duty has been breached and an
injunction may be awarded by a Court
preventing violation of the law.

Post termination restrictions, such as
further limitations on the exploitation of
knowledge gained during the employment
or the prohibiting of solicitation of a former
employer’s customers or clients, are fairly
common. Non-competition and
non-solicitation clauses can be imposed
on salaried employees and compensation
equal to at least 50% of the employee’s
salary is due to the salaried employee
during the term of the non-competition
and/or non-solicitation clause. Non-
competition clauses, however, can only
be imposed on salaried employees
holding a post of responsibility.

On 1 July 2008 a new Act on
non-solicitation of employees
(Jobklausulloven) came into effect. The
Act applies to non-solicitation of
employees clauses concluded between
an employer and other enterprises for the
purpose of preventing or restricting an
employee from taking up employment in
another enterprise and agreements
between an employer and an employee
for the purpose of preventing or
restricting other employees from taking
up employment in another enterprise.

An employer can only enforce such a
non-solicitation clause against an
employee if the employer and the
employee have concluded a written
agreement to that effect and it describes

how the employee’s job opportunities are
restricted and sets out the employee’s
right to compensation. The compensation
must be at least 50% of the employee’s
salary and is payable during the period
after termination of the employment
during which the employee’s job
opportunities are restricted.

5.5 Intellectual Property

An employer is entitled to ownership of
any invention made by an employee
during the course of employment,
provided compensation is given to the
employee. The compensation
requirement does not apply when the
employee is engaged in research and
may in other situations be considered to
be included in the fixed salary agreed
between the employer and the employee.

6. Pay and Benefits

6.1 Basic Pay

There is no statutory minimum wage, but
collective agreements set a minimum
wage for a large percentage of the
Danish workforce. Those not covered by
these agreements are entitled to a
reasonable wage or to a customary wage
fixed by reference to the trade and
industry in which they work.

The automatic adjustment of pay rates in
line with the cost of living has been
abolished and accordingly there is no rule
requiring indexation of salaries.

6.2 Pensions

On top of the mandatory supplementary
pension scheme for qualifying employees
(the Labour Market Supplementary Plan
— ATP), there are an increasing number
of private pension schemes. It is
customary for both salaried employees
and workers to be covered by a pension
scheme with the schemes often
providing retirement, survivors’ and
disability benefits. Funding is obligatory
and schemes are arranged in the form of
individual or collective accounts based
on defined contributions.
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6.3 Incentive Schemes

There are favourable tax provisions which
are aimed at promoting individual
ownership of shares. A distinction is
drawn between profit sharing schemes
(where employees may receive shares
from their employer tax-free up to a
certain value) and stock option schemes
(where employees are granted a right to
subscribe for shares from their employing
company at a discount.)

Pursuant to the Danish Stock Option Act
(enacted 1 July 2004) where an employer
terminates an employee’s employment
prior to the employee’s exercise of the
share purchase or subscription rights
granted to him, the employee is entitled
to retain such rights pursuant to the
exercise terms of the scheme or
agreement as if the employee had
continued his employment. In addition,
the employee is also entitled to receive a
share, proportionate to the length of his
employment in the accounting year, of
the grants to which he would have been
entitled according to agreement or
custom, had he still been employed at
the end of the accounting year or at the
date of grant.

Where an employee terminates his
employment before exercising the share
purchase or subscription rights granted
to him, he will forfeit such rights, unless
otherwise provided in the terms of the
scheme or agreement. Also, the right to
receive further grants after termination of
the employment will be forfeited.

The Stock Option Act applies only to
grants made after 1 July 2004.
Employees who were granted stock
options prior to 1 July 2004 are entitled
to retain all rights to these, regardless
of whether the termination of
employment was voluntary, involuntary
for cause or not.

6.4 Fringe Benefits

It is common for company cars and
supplementary pension benefits to be
provided for senior employees and a staff

canteen with subsidised meals for the
entire workforce.

6.5 Deductions

Employers are entitled to make
deductions from employee’s wages in
certain circumstances, for example,
employee’s contributions to subsidised
meals. However, all deductions must be
agreed with the employees.

Employers are required to deduct taxes
and employee social security
contributions that are imposed from
employees’ pay.

7. Social Security

7.1 Coverage

The state social security system provides
a comprehensive range of benefits:
retirement pensions, survivors’ pensions,
medical care, sickness and maternity
benefits, disability benefits, family
allowances and housing allowances.

On top of the basic flat rate pension, the
ATP covers all employees over the age of
16 and provides a supplementary
pension based on the contribution period.

Various unemployment insurance funds
have been set up under the control of the
Minister of Labour. They cover a large
percentage of the workforce, mostly
trade union members. Membership of
these funds is not compulsory and
anyone who claims benefits from these
funds must have been a member of
these funds for a minimum period of one
year in aggregate within the past three
years and paid contributions equal to one
year’s contributions, must demonstrate
membership of a fund during that time
and willingness to take new employment.
Benefits payable under such schemes are
equal to a maximum of 90% of monthly
salary up to a ceiling whilst employed.
Both the employee and the state
contribute towards the funds.

In case of industrial injuries and
occupational diseases, benefits are

provided by insurance companies under
the supervision of the National Social
Secur