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Enforcement of Foreign Judgments and Arbitral Awards in Belarus
BY ALEXEY ANISCHENKO AND MARIA YURIEVA | SORAINEN

Belarus is often perceived as a “closed” or “unfriendly” jurisdiction to foreign judgments and arbitral awards.
However available statistics shows the opposite. According to the Supreme Commercial Court of the Republic of
Belarus, there was no single refusal to recognise or enforce a foreign arbitral award or foreign judgement in 2008-
09. At the same time, a considerable number of application were returned to the applicants for mere procedural
technical reasons: failure to submit all documents, required by law and/or lack of proper certification and/or
translation of documents, non-payment or improper payment of state fee, ete. Particularly in 2008, 31 applications
on recognition and enforcement of foreign judgements and arbitral awards rendered in Ukraine, Russia, Moldova,
Sweden, Poland, Latvia, Lithuania, Austria and other European countries, as well as the US, were filed with
commercial courts in Belarus. Sixteen of them were satisfied whereas the other fifteen were returned because
of the aforesaid procedural defects. In order to help potential applicants to avoid such mistakes, this article will
briefly describe the legal framework and procedure of recognition and enforcement of foreign judgements and
arbitral awards in Belarus and will identify the main traps that ray impede successful enforcement. '

Legal Framework

Rules on enforcement of foreign judgments and arbitral awards in Belarus are determined at both national and
international level since Belarus is perty to a number of bilateral and multilateral international treaties dealing
with recognition and enforcement issues. There is also a dual system on the national scale:

» Foreign judgments and arbitral awards arising out of commercial (economic) disputes and insolvency
cases are recognised and enforced in Belarus in commercial courts according to the procedures set by
the Commercial Procedural Code of the Republic of Belarus dated 15 December 1998 (as amended; the
“ComPC”).

» Foreign judgments arising out of other civil disputes involving individuals, family or labour cases are
recognised and enforced in Belarus in civil courts according to the procedures set by the Civil Procedural
Code of the Republic of Belarus dated 11 January 199¢ (as amended; the “CivPC”).

There is an important difference between the two: the ComPC stipulates that recognition and enforcement of a
foreign judgement or arbitral award could be granted on two grounds, namely if it is provided by an international
treaty to which Belarus is a party or on the basis of reciprocity principle. So far, the latter principle was rarely
used in practice and there were only few reported cases on suceessful recognition of German, Estonian and French
court decisions in Belarus on the basis of reciprocity. CivPC, however, does not consider reciprocity as a ground
for recognition and enforcement. In the absence of a respective international treaty, recognition and enforcement
of such a foreign judgment or arbitral award that relates to civil (non-commercial}, labour or family disputes in
Belarus shall not be possible. Still, foreign judgments and arbitral awards that do not require enforcement are in
principle recognised in Belarus if no objections are raised by the counterparty. Such objections are to be submitted
with the court within a month from the date the counterparty knew that the application for recognition was filed
with the court.
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Belarusis a party to a number of international treaties that provide for mutual recognition and enforcement
of foreign judgements. There are several regional conventions involving CIS countries:
« Convention for Settlement of Disputes Connected with Commercial Activities (Kiev Convention) of 20
March 1992;
« Convention on Legal Assistance and Legal Relations on Civil, Family and Criminal Matters (Kishinev
Convention) of 7 October 2002;
» Convention on Legal Assistance and Legal Relations on Civil, Family and Criminal Matters (Minsk

Convention) of 22 January 1993.

Besides that, Belarus has ratified bilateral agreements for legal assistance on civil matters with 11 countries,
namely with China, Cuba, Czech Republic, Finland, Hungary, Iran, Italy, Latvia, Lithuania, Poland and
Vietnam.

With regard to foreign arbitral awards pravisions of the 1958 UN Convention on Recognition and
Enforcement of Foreign Arbitration Awards (New York Convention) are applicable.

Procedure

Both in commercial and in civil courts, recognition and enforcement shall be granted upon examination of
a written application for recognition filed with the court. Foreign judgments and arbitral awards are not to
be reviewed per se by Belarusian courts provided that all of the procedural requirements have been met.
Belarusian courts would accept jurisdiclion of Lhe foreign court provided that the case is not within the
exelusive competence of Belarusian courts under Belarusian legislation or the international treaty to which
Belarus is a party. There are no major procedural differences between procedures at civil and commercial
courts,

Applcations for recognition and enforcement shall be submitted to a commercial court of first instance
at the place where the debtor resides or, if such place is not known, at the place where the debtor’s property
is located. .

The application for recognition and enforcement of a foreign judgment or arbitral award shall indicate
the name and place of residence of the foreign court or arbitral tribunal (in the latter case composition of the
panel shall also be indicated); names and places of residence of the applicant and the debtor; information
about the foreign judgement or arbitral award and a precise request for its recognition and enforcement.
There are no legal requirements for special allegations (e.g., that the judgment is not against public morality,
that the judgment is no longer appealable, etc.) to be included in the application.

The set of documents to be attached to the application slightly differs depending on whether recognition
and enforcement of foreign judgement or arbitral award is being sought. The application for recognition and
enforcement of foreign judgement shall be accompanied with the following documents:

» certified copy of the foreign judgment;

+ certified copy of the document confirming the judgment came into force or that it is subject to be

performed prior to it comes into force unless this information is given in the body of the judgment;

+ certified document confirming the debtor was timely and properly notified on the litigation in a foreign

couxt;

@RETURNTO CONTENTS 212



www.executiveview.com | Belarus

+ certified document confirming the authorities of the signatory (power of attorney, etc.);

» document confirming the copy of the application was forwarded to the debtor;

» certified translation of the documents listed above into Belarusian or Russian language; and
» document, verifying payment of state fee (that eurrently amounts to approximately €85).

The application for recognition and enforcement of a foreign arbitral award is to be submitted along with:
+ certified original or copy of the foreign arbitral award;
» original arbitration agreement (or its properly certified copy);
» certified translation of the documents listed above into Belarusian or Russian language; and
« documentary proof of payment of state fee.

In case the application is submitted by a foreign company, an extract from trade register and/or official

- document confirming its legal status and capacity should-also be-submitted. -

The commercial court must consider the application and render its ruling no later than within one month
from the date of filing the application, regardless of whether it is opposed or uncpposed. The application
is considered in an open court hearing with both parties being notified. If a party fails to appear in a court
hearing that will not prevent the court from considering the application and rendering its ruling.

Belarusian legislation does not permit to refuse recognition or enforcement on the merits. The ComPC
essentially follows article V of the New York Convention also in regard to foreign judgements of state courts.
Thereby Belarusian commercial court may refuse recognition and enforcement of a foreign judgment or
arbitral award only if: -

» the judgment (arbitral award) has not come into force;

+ the party against which the judgment (arbitral award) was rendered had not been timely and properly

notified on place and time of the court hearing or was not able to present its case for other reasons;

» the dispute falls within the exclusive jurisdiction of Belarusian courts;

- thereis a valid decision of a Belarusian conrt on the same dispute between the same parties regarding

the same subject and on the same grounds;

» a Belarusian court considers the same dispute between the same partjes regarding the same subject

and on the same grounds and respective proceedings commenced at the Belarusian court earlier;

» the limitation period for enforcement has expired and was not restored; and

+ the enforcement would contradict publie policy of the Republic of Belarus.

The ruling of a commercial court of the first instance (whether positive or negative) enters into force
immediately upon being declared but can be appealed to the cassation and/or supervisory instances of the
Supreme Commercial Court of the Republic of Belarus.

If recognition and enforcement were finally granted, the applicant receives an enforcement court order
that will have the same legal effect and will be executed under the same execution procedure as enforcement
court orders issued following domestic judgments.

Finally it shall be noted that if the applicable international treaty contains different procedural provisions
it shall prevail over national procedural legislation.
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Potential Pitfalls
Yet there are number of loeal specifics that shall be taken into account by foreign parties when having a

dispute that may end up in the need of recognition and enforcement in Belarus.

First of all, one should know that Belarus recognises and enforces only final foreign judgements and
arbitral awards. Interlocutory decisions or court rulings granting interim measures will not be recognised
and enforced. Very recently the Cassation Instance of the Supreme Commercial Court of the Republic of
Belarus overturned the ruling of Minsk Commereial Court whereby it granted recognition znd enforcement
of the ruling of Vilnius Commercial Court on granting interim measures against a Belarusian respondent
based o certain provisions of the bilateral treaty on mutnal legal assistance between Belarus and Lithnania.
The higher instance decided to opt for narrow interpretation of the treaty and essentially ignored reciprocity
principle as Lithuanian courts in the same situation will recognise Belarusian court rulings on interim

measures of protection,

Second of all, according to the ComPC only the party to-original proceedings ean file application for -

recognition and enforcement. Therefore if there is a cession the assignee might need a separate ruling from
the court (tribunal) that rendered the judgement (award) to confirm procedural substitution. It is even more
importaut to know when there is an arbitration agreement in place, that Belarusian law does not recognise
cession of arbitration agreement in principle. Therefore if the arbitral award was rendered in a dispute between
the parties different from the parties to the original arbitration agreement and the subsequent cession was
not accompanied by a new arbitration agreement than there is a high risk that Belarusian commercial court
will refuse recognition and enforcement as contradicting to public order.

Finally, in each particular case, especially those involving state and state companies, the issues of
exclusive jurisdiction, state immunity and arbitrability shall be carefully analysed. There were several cases
when commercial courts used those concepts to deny recognition and enforcement. For example, in 2005

the Supreme Commercial Court refused recognition and enforcement of several arbitral awards against a

state-owned company on the ground that it may be contrary to the interests of the state and other creditors
in pending insolvency proceedings and therefore it would be against public policy: -

Apparently, the best way to minimise the indicated and other possible risks is to consult with a local
adviser well in advance, not only just before filing an application for recognition and enforcement of the given
judgement or arbitral award, but rather when jurisdiction clause is being negotiated by the parties.

Alexey Anischenko is Pariner and Maria Yurieva is an Associate at SORAINEN.
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